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This section of the FEDERAL REGISTER
contains regulatory documents having general
applicability and legal effect, most of which
are keyed to and codified in the Code of
Federal Regulations, which is published under
50 titles pursuant to 44 U.S.C. 1510.

The Code of Federal Regulations is sold by
the Superintendent of Documents. Prices of
new books are listed in the first FEDERAL
REGISTER issue of each week.

OFFICE OF PERSONNEL
MANAGEMENT

5 CFR Parts 870, 871, 872, 873, and 874

RIN 3206-AG79

Federal Employees’ Group Life
Insurance Program: Living Benefits

AGENCY: Office of Personnel
Management.

ACTION: Interim regulations with request
for comments.

SUMMARY: The Office of Personnel
Management (OPM) is issuing interim
regulations to implement the “FEGLI
Living Benefits Act” of 1994. This law
requires OPM to issue regulations which
state: that under the Federal Employees’
Group Life Insurance (FEGLI) Program,
basic life insurance may be elected to be
paid to an insured individual who is
certified as terminally ill with a life
expectancy of 9 months or less; that an
employee may elect that the basic
benefit be paid in total or, in part in
multiples of $1,000; that annuitants may
elect only the total amount of basic; that
there will be no increase in the actuarial
value of the benefit; that OPM will have
an Open Season of at least 8 weeks
duration beginning prior to the effective
date of the law, during which
employees who are not currently
enrolled in basic may elect it; and that
define an application process.

DATES: These interim regulations are
effective June 15, 1995. Comments must
be received on or before August 14,
1995.

ADDRESSES: Send written comments to
Lucretia F. Myers, Assistant Director for
Insurance Programs, Retirement and
Insurance Service, Office of Personnel
Management, P.O. Box 57, Washington,
DC 20044; or deliver to OPM, Room
3451, 1900 E Street NW., Washington,
DC; or FAX to (202) 606—0633.

FOR FURTHER INFORMATION CONTACT:
Faith M. Hannon, (202) 606—0004.
SUPPLEMENTARY INFORMATION: Public
Law 103-409, the “FEGLI Living
Benefits Act”, requires OPM to regulate
a FEGLI Open Season in 1995 of at least
8 weeks duration prior to the effective
date of the law, July 25, 1995. The law
also requires OPM to regulate provisions
for: the election by a terminally ill
individual covered by FEGLI basic
insurance of a lump sum payment of
basic insurance as a Living Benefit; the
reduction of the Living Benefit so that
it is actuarially equivalent to the basic
insurance benefit that would have been
paid in the absence of a Living Benefit
election; and an application process.
These interim regulations allow OPM to
implement the statutory requirements of
the law prior to its effective date.

Open Season

The interim regulations provide that
OPM wiill hold a 9-week FEGLI Open
Season from May 22, 1995, through July
21, 1995. The Open Season will be of 9
weeks duration to allow for the 2 legal
holidays during this period. During this
Open Season, employees who have
waived or cancelled basic insurance and
who are not excluded from eligibility by
law or regulation, may enroll in basic
insurance only. Optional insurance may
not be elected or increased during this
Open Season. This Open Season is
limited to election of basic insurance
because its purpose is to implement the
Living Benefits Act which only applies
to basic insurance.

Employees who have been on Leave
Without Pay for 12 or more months,
compensationers who have been on
Leave Without Pay for 12 or more
months, and annuitants, may not
participate in this Open Season. The
law specifically limits participation in
the Open Season to employees as
defined by section 8701(a) of title 5,
United States Code.

The effective date of basic insurance
elected during this Open Season will be
the first day of the first pay period
beginning on or after the date the
employing office received the
enrollment form. Unlike in previous
Open Seasons, there will be no
requirement for the employee to be in a
pay and duty status for the enroliment
elected during this Open Season to
become effective. The legislative intent
of this law clearly was to make a Living

Benefit available to the greatest number
of eligible employees possible. It would
be contrary, therefore, to the intent of
the law to require that employees be in
a pay and duty status before the Open
Season election becomes effective.
However, we must emphasize that it is
OPM'’s firm intent to have a pay and
duty status requirement for coverage
elections to be effective in any and all
future FEGLI Open Seasons.

An election during this Open Season
will not be considered a first
opportunity to enroll for purposes of
meeting the requirements to carry life
insurance into retirement. In order to
carry coverage elected during this Open
Season into retirement, the coverage
must be in effect for the 5 years of
service immediately preceding the date
of retirement, or for the entire period(s)
of service during which it was available,
if less than 5 years.

Living Benefits

Public Law 103-409 requires that
terminally ill employees who have
FEGLI basic insurance be allowed to
elect as a Living Benefit either a lump-
sum payment of the total amount of
their basic insurance or a partial
payment of their basic insurance in a
multiple of $1,000. Eligible
compensationers and annuitants may
only elect to receive a lump-sum
payment of the total amount of their
basic insurance. The law also defines a
terminally ill individual as one who has
been certified as having a life
expectancy of 9 months or less. The
Living Benefits Act does not apply to
and has no effect on Optional Insurance.

This interim regulation specifies the
parameters of the total/partial
requirements of the law and also
explains that a Living Benefit election
will either reduce the accidental death
and dismemberment coverage upon an
effective election of a partial Living
Benefit or terminate the accidental
death and dismemberment coverage
upon an effective election of a total
Living Benefit. In addition, this
regulation describes how the Basic
Insurance Amount (BIA) will be
reduced in proportion to the amount
elected for a partial Living Benefit. The
remaining BIA, or post-election BIA,
will not change after the computation of
the partial Living Benefit regardless if
there is a change in other circumstances,
e.g., salary, or age. When the insured
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dies, the remaining BIA will be
multiplied by the age factor that was in
effect at the time the completed Living
Benefit application was received by the
Office of Federal Employees’ Group Life
Insurance (OFEGLYI) in order to compute
the final payment of basic insurance
benefits.

Once an insured has made an
effective Living Benefit election, that
election is irrevocable. In addition, an
insured may make only one Living
Benefit election. That is to say, the
insured who has made a partial Living
Benefit election may not make a
subsequent Living Benefit election for
any portion of the remaining basic
insurance.

Assignments

This regulation stipulates that
individuals who have assigned their
insurance under the authority of 5
U.S.C. 8706(e) may not elect a Living
Benefit and that those individuals who
have elected a Living Benefit may not
assign their insurance.

Actuarial Reduction

OPM is required by law to assure that
there is not an increase in the actuarial
value of the benefit paid. This is
accomplished by regulating that the
amount of Living Benefit payment is
actuarially reduced to account for the
amount of interest lost to the
Employees’ Life Insurance Fund (Fund)
and the time difference between when
the Living Benefit payment is made and
when the death benefits would have
been paid in the absence of a Living
Benefit election. The actuarial reduction
will be based on an assumption of the
interest rate and the time period that
reflects the earlier payment date.
Initially, the actuarial reduction will be
4.9 percent of the benefit. This 4.9
percent actuarial reduction factor will
change, if necessary, after Living
Benefits have been in effect long enough
to analyze the experience. Any change
in the actuarial reduction factor will be
published in the Federal Register.

Withholdings and Contributions

This interim regulation specifies that
the withholdings and contributions for
basic insurance will terminate at the
end of the pay period in which a total
Living Benefit election is effective. The
withholdings and contributions for
basic insurance after a partial Living
Benefit has been elected will be based
on the remaining BIA (post-election
BIA) in effect at the end of the pay
period in which the Living Benefit
election is effective. A Living Benefit
election is effective on the date the

Living Benefit payment check is cashed
or deposited.

Application Process

OPM is required by law to regulate
the application process. Therefore, this
regulation provides how an insured
individual may apply for the Living
Benefit through OFEGLI and the
subsequent steps that need to occur in
order for a Living Benefit to be paid.
Only the insured individual may make
a Living Benefit election. No one else,
e.g., a spouse, a guardian, or someone
with a power of attorney, may make a
Living Benefit election on the insured’s
behalf. It also explains that, if the
physician’s certification of the nature of
the illness and the life expectancy of the
insured are not sufficient for OFEGLI to
approve or disapprove the application,
OFEGLI may request additional medical
evidence from the attending physician.
If necessary, OFEGLI may then also
request a medical examination of the
insured at OFEGLI’s expense.

Additional Information

Detailed guidance will be provided to
agencies and employing offices through
Benefits Administration Letters (BAL’S)
and Payroll Office Letters. This
information and guidance will address
the obligations of the agencies and
employing offices in the administration
of the Living Benefit.

OPM believes that, at this time, it is
required to withhold 10% of the Living
Benefit payment for Federal and/or
State taxes unless the insured requests
on the application that the amount for
taxes not be withheld. This policy is
subject to change if applicable tax law
or regulations change.

Waiver of Notice of Proposed
Rulemaking

Pursuant to section 553(b)(3)(B) of
title 5 of the U.S. Code, | find that good
cause exists for waiving the general
notice of proposed rulemaking. OPM
must issue regulations to implement
Public Law 103-409, which is effective
July 25, 1995. In addition, employing
offices need a certain amount of lead
time in order to implement the
regulations by the effective date. These
concerns make it impractical to publish
proposed regulations.

Regulatory Flexibility Act

I certify that this regulation will not
have a significant economic impact on
a substantial number of small entities
because the regulations primarily affect
individuals currently enrolled under the
Federal Employees’ Group Life
Insurance Program and those Federal

employees who would enroll during
this mandated Open Season.

List of Subjects
5 CFR Part 870

Administrative practice and
procedure, Government employees,
Hostages, Iraq, Kuwait, Lebanon, Life
insurance, Retirement.

5 CFR Part 871

Administrative practice and
procedure, Government employees, Life
insurance, Retirement.

5 CFR Part 872

Administrative practice and
procedure, Government employees, Life
insurance, Retirement.

5 CFR Part 873

Administrative practice and
procedure, Government employees, Life
insurance, Retirement.

5 CFR Part 874

Government employees, Life
insurance, Retirement.

Office of Personnel Management.
James B. King,
Director.

Accordingly, OPM is amending 5 CFR
parts 870, 871, 872, 873, and 874 as
follows:

PART 870—FEDERAL EMPLOYEES’
GROUP LIFE INSURANCE PROGRAM

1. The authority citation for part 870
is revised to read as follows:

Authority: 5 U.S.C. 8716; §870.202(c) also
issued under 5 U.S.C. 7701(b)(2); subpart J is
also issued under section 599C of Pub. L.
101-513, 104 Stat. 2064, as amended; subpart
K is also issued under Pub. L. 103-409.

2.1n §870.203, paragraph (e) is added
to read as follows:

§870.203 Effective dates of insurance.
* * * * *

(e) An open enrollment election of
basic life insurance filed during the
period from May 22, 1995, through July
21, 1995, is effective on the 1st day of
the first pay period beginning on or after
the date the employing office received
the enrollment form. There is no
requirement to be in a pay and duty
status for the enrollment to be effective.

3. In §870.204, paragraph (h) is added
to read as follows:

§870.204 Waiver and cancellation of
waiver of insurance coverage.
* * * * *

(h)(1) An Open Season will be held
from May 22, 1995, through July 21,
1995, during which time employees
otherwise eligible for coverage may
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cancel their existing waivers of coverage
by affirmatively electing to be insured
on a form designated by OPM.

(2) An employing office may make a
determination, within 6 months after
the May 22, 1995, through July 21, 1995,
Open Season, that an employee was
unable, for cause beyond his/her
control, to cancel his/her then existing
waiver of coverage by affirmatively
electing to be insured during the 1995
Open Season. The employee will be
permitted to submit an affirmative
election of coverage within 31 days after
he/she is advised of that determination.
Basic life insurance coverage in that
case is retroactive to the 1st day of the
first pay period beginning on or after
July 21, 1995.

4. In §870.301, paragraph (c) is added
to read as follows:

§870.301 Basic insurance amount (BIA).

* * * * *

(c) The post-election BIA of an
employee who elected a partial Living
Benefit is the BIA as of the date OFEGLI
received the completed Living Benefit
application reduced by the percentage
which the partial lump-sum payment
represents of the pre-election BIA
multiplied by the age factor as stated in
§870.301(b)(rounded up or down to the
nearest multiple of $1,000 or, if midway
between multiples, to the next higher
multiple of $1,000). The post-election
BIA will not change after the effective
date of the partial Living Benefit
election. For purposes of computing the
payment of benefits upon the death of
the insured individual who elected a
partial Living Benefit, the BIA will be
multiplied by the age factor in effect as
of the date OFEGLI received the
completed Living Benefit application.

5. Section 870.402 is added to read as
follows:

§870.402 Withholdings and contributions
following a Living Benefits election.

(a) The basic insurance withholding
for an insured individual who has
elected a total payment of basic
insurance for a Living Benefit will cease
the end of the pay period in which the
election of Living Benefits is effective.

(b) The amount withheld for basic
insurance from the pay of an insured
employee who has elected a partial
Living Benefit will be based on the
amount of BIA remaining after the
partial Living Benefit election is
effective.

(c) The amount withheld for basic
insurance from the annuity of an
annuitant who elected a partial Living
Benefit as an employee will be based on
the amount of BIA remaining after the

partial Living Benefit election is
effective.

(d) The amount withheld for basic
insurance from the compensation of a
compensationer who elected a partial
Living Benefit as an employee will be
based on the amount of BIA remaining
after the partial Living Benefit election
is effective.

6. In §870.501, paragraph (a) is
revised to read as follows:

§870.501 Termination and conversion of
Insurance coverage.

(a) Except as provided in §§870.601
and 870.701, the basic insurance of an
insured employee stops on the date of
his/her separation from the service,
subject to a 31-day extension of basic
life insurance coverage, or on the
effective date of a full Living Benefits
election.

* * * * *

7.1n 8870.601, paragraphs (c)
introductory text and (c)(4) are revised
to read as follows:

§870.601 Eligibility for life insurance.
* * * * *

(c) An individual who makes an
election under paragraph (b) of this
section must select one of the following
options, except that those individuals
who have elected a partial Living
Benefit must select the option under
paragraphs (c)(1) or (c)(4) of this section:
* * * * *

(4) Continuation or reinstatement of
basic life insurance coverage with no
reduction after age 65, and with
continuous premiums withheld from
annuity. An insured individual may
cancel an election under paragraphs
(c)(3) or (c)(4) of this section at any time,
except for those individuals who have
elected a partial Living Benefit as an
employee. An insured individual who
has elected a partial Living Benefit may
only cancel an election under paragraph
(c)(4) of this section if he/she is electing
to terminate the insurance under
paragraph (c)(1) of this section.

* * * * *

8. In §870.602 the current paragraph
is redesignated as paragraph (a) and
paragraph (b) is added to read as
follows:

§870.602 Amount of life insurance.
* * * * *

(b) The post-election BIA of an
annuitant who elected a partial Living
Benefit as an employee is the BIA as of
the date OFEGLI received the completed
Living Benefit application reduced by
the percentage which the partial lump-
sum payment represents of the pre-
election BIA multiplied by the age factor
as stated in §870.301(b) (rounded up or

down to the nearest multiple of $1,000
or, if midway between multiples, to the
next higher multiple of $1,000). For the
purpose of computing the payment of
benefits upon the death of an insured
annuitant who elected a partial Living
Benefit as an employee, the BIA will be
multiplied by the age factor in effect as
of the date OFEGLI received the
completed Living Benefit application.

9. In §870.701, paragraphs (c)
introductory text and (c)(4) are revised
to read as follows:

§870.701 Eligibility for life insurance.

* * * * *

(c) An individual who makes an
election under paragraph (b) of this
section must select one of the following
options, except that those individuals
who have elected a partial Living
Benefit must select the option under
paragraphs (c)(1) or (c)(4) of this section:
* * * * *

(4) Continuation or reinstatement of
basic life insurance coverage with no
reduction after age 65, and with
continuous premiums withheld from
compensation. An insured individual
may cancel an election under
paragraphs (c)(3) or (c)(4) of this section
at any time, except for those individuals
who have elected a partial Living
Benefit as an employee. An insured
individual who has elected a partial
Living Benefit may only cancel an
election under paragraph (c)(4) of this
section if he/she is electing to terminate
the insurance under paragraph (c)(1) of
this section.

* * * * *

10. In §870.702 the current paragraph
is redesignated as paragraph (a) and
paragraph (b) is added to read as
follows:

§870.702 Amount of life insurance.
* * * * *

(b) The post-election BIA of a
compensationer who elected a partial
Living Benefit as an employee is the BIA
as of the date OFEGLI received the
completed Living Benefit application
reduced by the percentage which the
partial lump-sum payment represents of
the pre-election BIA multiplied by the
age factor as stated in §870.301(b)
(rounded up or down to the nearest
multiple of $1,000 or, if midway
between multiples, to the next higher
multiple of $1,000). For the purpose of
computing the payment of benefits upon
the death of an insured compensationer
who elected a partial Living Benefit as
an employee, the BIA will be multiplied
by the age factor in effect as of the date
OFEGLI received the completed Living
Benefit application.
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11. In §870.801 the current paragraph
is redesignated as paragraph (a) and
paragraph (b) is added to read as
follows:

§870.801 Assignments.
* * * * *

(b) If an individual has assigned his/
her insurance, he/she may not elect a
Living Benefit and if an individual has
elected a Living Benefit, he/she may not
assign his/her insurance.

12. In part 870, subpart K is added to
read as follows:

Subpart K—FEGLI Living Benefits

Sec.

870.1101
870.1102
870.1103
870.1104

Purpose.

Definitions.

Open season.

Living benefits.

870.1105 Actuarial reduction.

870.1106 Withholdings and contributions
for basic insurance.

870.1107 Application procedures.

Subpart K—FEGLI Living Benefits

§870.1101 Purpose.

This subpart sets forth the
circumstances under which employees
may enroll in basic insurance during the
1995 Open Season and terminally ill
individuals enrolled in basic insurance
may elect to receive a payment of their
basic insurance as a Living Benefit on or
after July 25, 1995.

§870.1102 Definitions.

In this subpart—

Effective date of Living Benefits
election means the date on which the
Living Benefits payment is cashed or
deposited.

Terminally ill means the individual
has a medical prognosis of a life
expectancy of 9 months or less.

§870.1103 Open season.

(a) An Open Season will be held from
May 22, 1995, through July 21, 1995,
during which time an employee who
has waived or cancelled basic insurance
and is not excluded from eligibility by
law or under §870.202 of subpart B,
may enroll in basic insurance only.
Optional insurance may not be elected
or increased during this Open Season.
Employees who have been on Leave
Without Pay for 12 or more months,
compensationers who have been on
Leave Without Pay for 12 or more
months, and annuitants, may not
participate in this Open Season.

(b) The effective date of basic
insurance elected during this Open
Season is the 1st day of the first pay
period beginning on or after the date the
employing office received the
enrollment form. There is no
requirement to be in a pay and duty

status for the enrollments elected during
this Open Season to become effective.

§870.1104 Living benefits.

(a) An individual who is covered by
basic insurance and who is certified as
terminally ill, as defined in §870.1102,
may elect to receive a lump-sum
payment of basic insurance on or after
July 25, 1995. Only the insured
individual may make a Living Benefits
election.

(b)(1) An employee may elect to
receive the basic insurance in total or in
part, in a multiple of $1,000.

(2) A compensationer or an annuitant
may only elect to receive a lump-sum
payment of the total amount of basic
insurance.

(c) If the employee elects to receive a
partial payment of basic insurance, the
remaining BIA, the post-election BIA,
will be reduced in proportion to the
amount of basic insurance elected as a
Living Benefit, as prescribed by Pub. L.
103-409. The post-election BIA will not
change after the effective date of the
partial Living Benefit election. Only the
basic benefits remaining will be payable
at death.

(d)(1) If the employee receives the
total amount of basic insurance as a
Living Benefit, accidental death and
dismemberment coverage will terminate
as of the effective date of election.

(2) If the employee receives a partial
payment of basic insurance as a Living
Benefit, accidental death and
dismemberment coverage will be
reduced to equal the post-election BIA.

(e) Once an election of Living Benefits
has become effective, the election may
not be revoked and no further election
of Living Benefits may be made.

(f) If an individual has assigned his/
her insurance, he/she may not elect a
Living Benefit and if an individual has
elected a Living Benefit, he/she may not
assign his/her insurance.

8870.1105 Actuarial reduction.

The amount of basic insurance elected
as a Living Benefit will be reduced in
order to produce a basic insurance
benefit that is actuarially equivalent, to
the extent practicable, to the basic
insurance benefit of those who do not
elect to receive a Living Benefit. The
actuarial reduction will be based on
assumptions of the amount of interest
lost to the Fund because of the early
payment and the time difference
between when the Living Benefit
payment is made and when the death
benefits would have been paid in the
absence of a Living Benefits election.

§870.1106 Withholdings and contributions
for basic insurance.

(a) Withholdings and contributions
for basic insurance for those individuals
who receive a lump-sum payment of
their total basic insurance as a Living
Benefit will terminate at the end of the
pay period in which the Living Benefit
election is effective.

(b) Withholdings and contributions
for basic insurance for those employees
who receive a lump-sum payment of a
partial amount of their basic insurance
as a Living Benefit will be reduced in
proportion to the amount of benefit
elected and will be based on the post-
election BIA in effect at the end of the
pay period in which the Living Benefit
election is effective.

§870.1107 Application procedures.

(a) The insured individual must
request information on Living Benefits
and an application form directly from
OFEGLI.

(b) The insured individual must
complete the first part of the application
(General Information) and have his/her
physician complete the second part of
the application (Physician’s Statement).
The insured then submits the completed
application directly to OFEGLI.

(c)(1) OFEGLI will review the
application and the certification by the
physician of the nature of the illness
and that the insured is terminally ill,
with a life expectancy of 9 months or
less.

(2) If additional information is
needed, OFEGLI will contact the
insured or the insured’s physician.

(3) Under certain circumstances,
OFEGLI may require a medical
examination prior to making an
approval decision. In these cases,
OFEGLI will be financially responsible
for the cost of the medical examination.

(d)(1) If the application is approved,
OFEGLI will send the insured a check
for the Living Benefit payment and an
explanation of benefits. In addition,
once the payment has been cashed or
deposited, OFEGLI will send
explanations of benefits to the insured’s
employing office and payroll office so
that they will change basic insurance
withholdings and contributions in
accordance with §870.1106.

(2) If the application is not approved,
OFEGLI will notify the insured
individual and the employing office.
The decision will not be subject to
administrative review. However, the
insured individual may reapply at a
later date if future circumstances
warrant.
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PART 871—STANDARD OPTIONAL
LIFE INSURANCE

13. The authority citation for part 871
continues to read as follows:

Authority: 5 U.S.C. 8716.

14. In §871.501, paragraph (a) is
revised to read as follows:

§871.501 Termination and conversion of
Insurance.

(a) The standard optional insurance of
an insured person stops when his/her
basic insurance stops as provided in
§870.501 of this chapter, subject to a 31-
day extension of standard optional life
insurance coverage, except when the
basic insurance stops due to a full
Living Benefits election, in which case
the standard optional insurance will
continue unless voluntarily cancelled
by the insured.

* * * * *

PART 872—ADDITIONAL OPTIONAL
LIFE INSURANCE

15. The authority citation for part 872
continues to read as follows:

Authority: 5 U.S.C. 8716.

16. In §872.501, paragraph (a) is
revised to read as follows:

§872.501 Termination and conversion of
Insurance.

(a) The additional optional insurance
of an insured person stops when his/her
basic insurance stops as provided in
§870.501 of this chapter, subject to a 31-
day extension of additional optional
insurance coverage, except when the
basic insurance stops due to a full
Living Benefits election, in which case
the additional optional insurance will
continue unless voluntarily cancelled
by the insured.

* * * * *

PART 873—FAMILY OPTIONAL LIFE
INSURANCE

17. The authority citation for part 873
continues to read as follows:

Authority: 5 U.S.C. 8716.

18. In §873.501, paragraph (a) is
revised to read as follows:

§873.501 Termination and conversion of
insurance.

(a) The family optional insurance of
an insured person stops when his/her
basic insurance stops as provided in
§870.501 of this chapter, subject to a 31-
day extension of family optional
insurance coverage, except when the
basic insurance stops due to a full
Living Benefits election, in which case
the family optional insurance will

continue unless voluntarily cancelled
by the insured.

* * * * *

PART 874—ASSIGNMENT OF LIFE
INSURANCE

19. The authority citation for part 874
continues to read as follows:

Authority: 5 U.S.C. 8716.

20. In §874.201, paragraph (g) is
added to read as follows:

§874.201 Assignments permitted.
* * * * *

(9) An insured individual who has
elected a Living Benefit may not assign
his/her insurance and an insured
individual who has assigned his/her
insurance may not elect a Living
Benefit.

[FR Doc. 95-14574 Filed 6—14-95; 8:45 am]
BILLING CODE 6325-01-P

DEPARTMENT OF AGRICULTURE
Federal Crop Insurance Corporation

7 CFR Part 457
RIN 0563-AA96

Common Crop Insurance Regulations;
Nursery Crop Insurance Provisions

AGENCY: Federal Crop Insurance
Corporation, USDA.

ACTION: Final rule.

SUMMARY: The Federal Crop Insurance
Corporation (FCIC) hereby adopts
regulations for specific crop provisions
to insure nursery plants. These
provisions will supplement the
Common Crop Insurance Policy Basic
Provisions which contains standard
terms and conditions common to most
crops. The intended effect of this rule is
to move specific crop provisions for
insuring nursery from the Nursery Crop
Insurance Regulations (7 CFR part 406)
to the Common Crop Insurance Policy
(8457.8) for ease of use by the public
and conformance among policy terms,
and to add a nursery frost, freeze, and
cold damage exclusion option to better
meet the needs of the insured.
EFFECTIVE DATE: June 15, 1995.

FOR FURTHER INFORMATION CONTACT:
Diana Moslak, Federal Crop Insurance
Corporation, U.S. Department of
Agriculture, Washington, DC 20250.
Telephone (202) 254-8314.
SUPPLEMENTARY INFORMATION: This
action has been reviewed under United
States Department of Agriculture
(“USDA™) procedures established by
Executive Order 12866 and

Departmental Regulation 1512—1. This
action constitutes a review as to the
need, currency, clarity, and
effectiveness of these regulations under
those procedures. The sunset review
date established for these regulations is
June 1, 2000.

This rule has been determined to be
“not significant” for the purposes of
Executive Order 12866 and, therefore,
has not been reviewed by the Office of
Management and Budget (*“OMB”’).

The information collection or record-
keeping requirements contained in these
regulations (7 CFR part 457) were
submitted to OMB in accordance with
the provisions of 44 U.S.C. 3501 et seq.,
and have been assigned OMB control
number 0563—-0050.

It has been determined under section
6(a) of Executive Order 12612,
Federalism, that this rule does not have
sufficient federalism implications to
warrant the preparation of a Federalism
Assessment. The policies and
procedures contained in this rule will
not have a substantial direct effect on
states or their political subdivisions, or
on the distribution of power and
responsibilities among the various
levels of government.

This regulation will not have a
significant impact on a substantial
number of small entities. This action
reduces the paperwork burden on the
insured and the reinsured company.
Therefore, this action is determined to
be exempt from the provisions of the
Regulatory Flexibility Act (5 U.S.C. 605)
and no Regulatory Flexibility Analysis
was prepared.

This program is listed in the Catalog
of Federal Domestic Assistance under
No. 10.450.

This program is not subject to the
provisions of Executive Order 12372
which require intergovernmental
consultation with state and local
officials. See the Notice related to 7 CFR
part 3015, subpart V, published at 48 FR
29115, June 24, 1983.

The Office of the General Counsel has
determined that these regulations meet
the applicable standards provided in
subsections (2)(a) and 2(b)(2) of
Executive Order 12778. The provisions
of this rule will preempt state and local
laws to the extent such state and local
laws are inconsistent herewith. The
administrative appeal provisions
located at 7 CFR part 400, subpart J or
promulgated by the National Appeals
Division, whichever is applicable, must
be exhausted before judicial action may
be brought.

This action is not expected to have
any significant impact on the quality of
the human environment, health, and
safety. Therefore, neither an
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Environmental Assessment nor an
Environmental Impact Statement is
needed.

By separate rule, FCIC will amend 7
CFR part 406 to restrict the crop years
of application to those prior to the crop
year for which this rule will be effective.
FCIC will terminate the provisions of
the present policy at the end of the crop
year and later remove that part.

On Friday, January 27, 1995, FCIC
published a notice of proposed
rulemaking in the Federal Register at 60
FR 5339 proposing to revise the
Common Crop Insurance Regulations by
adding new provisions for nursery crop
insurance.

Following publication of the proposed
rule, the public was afforded 30 days to
submit written comments, data, and
opinions. The comments received and
FCIC responses are as follows:

Comment: One comment received
from an insurance company disagreed
with using the insured’s wholesale price
list in determining the insurance
coverage rather than using the projected
market price because:

(1) The proposed rule ties price levels
(i.e., “monthly market value”) to
growers’ wholesale price lists, while the
Federal Crop Insurance Reform Act of
1994 (Act) ties price levels to projected
market prices. Wholesale price lists
represent offers; however, market prices
represent offers and acceptance. It was
questioned whether FCIC had the
authority to determine that wholesale
price lists are the “projected market
prices” when: (a) FCIC has never seen
and never validated such price lists; (b)
they are not the product of independent
economic forces or analysis; and (c) they
are the estimates of insureds who have
an economic interest in inflating the
prices on their wholesale price lists. The
company believes that allowing each
grower to define his or her own market
price by quoting an offering price
invites fraud; and

(2) The Act requires FCIC, not
individual growers, to determine
“projected market price”’. The company
acknowledged that FCIC has the
authority to determine that a grower’s
wholesale price list is the *““projected
market price” but questions whether
this is a lawful exercise of that
authority. It was recommended that
FCIC base the price level for nursery
crops on the actual market price at the
time of harvest (as determined by the
Corporation).

Response: FCIC believes using the
growers’ wholesale price lists to
establish the projected market prices
does not violate the Act because the Act
authorizes the Corporation to determine
the wholesale market price as the

projected market price. Due to
numerous varieties of nursery plants
eligible for insurance, FCIC believes that
it is impractical to establish a price for
each insured plant in the various states
prior to the crop year. FCIC will
determine whether the wholesale
market price of the plant is reasonable
before accepting it as the projected
market price. The Federal Crop
Insurance Corporation will investigate
options on how nursery prices should
be established for the 1997 crop year.
Therefore, FCIC does not believe that it
is necessary to change these provisions
at this time.

Comment: One comment received
from an insurance company disagreed
with the elimination of the 10 percent
reduced valuation in subsection 1.(a)
(definition of “Amount of insurance”).
The company stated that the 10 percent
value reduction must remain in the
policy to account for salvage valuation
because many damaged plants can be
restored to marketability or the Standard
Reinsurance Agreement should be
amended to reimburse insurance
companies for this change. A concern
was raised that deletion of the 10
percent reduction would result in
increased premiums to insureds.

Response: The 10 percent reduction
was originally incorporated to eliminate
costs for packing, shipping, sales
commissions and other expenses that
would not be incurred due to the loss.
The proposal to eliminate this 10
percent reduction was made to offset the
expense of disposing of the destroyed
inventory. However, eliminating the 10
percent factor would increase premium
by 10% to cover the additional liability.
No data is available at this time to
determine if the costs of inventory
disposal approximates the amount of
10%. Therefore, FCIC agrees that the 10
percent reduced valuation should
remain in the nursery provisions and
has amended the provisions
accordingly.

Comment: One comment received
from an insurance company requested
the term “Annual loss deductible”
contained in subsection 1.(b) be
changed to “Crop year loss deductible”.

Response: FCIC agrees with the
comment and has adopted this change.

Comment: One comment received
from an insurance company suggested
that the word ““unit” be removed from
the definition of “Field market value A”
in subsection 1.(e) and from the
definition of ““Field market value B” in
subsection 1.(f) because it is redundant
and invites the unintended
interpretation that field market value A
and field market value B include both
insured and uninsured plants.

Response: FCIC agrees with this
comment. FCIC has added “‘insurable
plants” or “‘insured plants” to the term
to clarify these provisions.

Comment: One comment received
from an insurance company suggested
the definition of ““Standard nursery
containers” contained in subsection
1.(n) be changed to read as follows:
“Rigid containers not less than three (3)
inches across the smallest dimension
which are commercially sold to
nurseries, and for the plant contained,
are appropriate in size with the proper
drainage holes and used in conjunction
with an appropriate growing medium®.
Justification for this change was that too
often growers permit plants to become
root bound or use containers with
drainage holes that are too high or too
low for the plant or use an inappropriate
growing medium. The company stated
that FCIC should make clear that
insurance does not attach unless all of
these conditions are satisfied.

Response: FCIC agrees with the
comment and has modified the
provisions with language similar to that
recommended.

Comment: One comment received
from a national trade organization for
the nursery industry strongly disagreed
with the proposed definition of
“Standard Nursery Containers” which
excludes trays and cellpacks. This
organization stated that trays and cell
packs are indeed standard containers for
a large segment of the nursery industry
and that many trays, flats, and cell
packs are larger than three inches across
the smallest dimension. FCIC was urged
to reconsider the proposed definition to
explicitly incorporate flats, trays, and
cell packs.

Response: FCIC disagrees with this
comment. These types of containers are
not insurable under the nursery policy.
The nursery policy is based on plants
grown in standard nursery containers
not less than three (3) inches across the
largest dimension at the top of the
container. FCIC will study the feasibility
of insuring nursery plants grown in
other types of containers for the 1997
crop year. Therefore, FCIC does not
believe that it is necessary to amend
these provisions at this time.

Comment: One comment received
from an insurance company suggested
that subsection 6.(d) be amended to
specify that insurers have no duty or
contractual obligation to consent to a
revision of the nursery plant inventory
summary. The company also
recommended that paragraphs 6.(d)(1)
and 6.(d)(2) be deleted. The company
stated that an inspection should be
made before insurance attaches on any
proposed increase in inventory and that
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because an insurer has no duty to accept
a proposed increase, it should have no
duty to inspect it. The company stated
that the policy should state that a
refusal to inspect constitutes a refusal to
accept a proposed increase.

Response: FCIC disagrees with the
comment. The proposed provisions do
not require an insurer to make an
inspection in some cases. However, an
inspection is necessary for insurance to
attach if the conditions of paragraphs
6(f)(1) and 6(f)(2) apply. FCIC believes
removing paragraphs 6(f)(1) and 6(f)(2)
would require the insured to request an
inspection for any inventory increase.
Therefore, FCIC does not believe that it
is necessary to amend these provisions.

Comment: One comment received
from an insurance company stated that
the proposed nursery regulations do not
contain provisions for the inclusion of
an amount for operating and
administrative expenses in the
calculation of premium and, therefore,
are in violation of the Federal Crop
Insurance Corporation Reform Act of
1994.

Response: FCIC disagrees with this
comment. All information concerning
subsidies, including the producer
premium subsidy and administrative
expenses, is contained in the actuarial
table. Therefore, FCIC does not believe
that it is necessary to amend these
provisions.

Comment: One comment received
from an FCIC Regional Service Office
suggested that subsection 8.(a),
paragraph (4) be amended to read as
follows: ““Are grown in standard nursery
containers (not planted in the ground),
at least three (3) inches across the
smallest dimension unless provided for
on the actuarial table.” Justification for
this change was that many requests to
insure trays or “‘flatted stock’ containers
with multiple plantings have been
received. To alleviate the time and
personnel needed to process the number
of written agreements, the actuarial
table could authorize such coverage.

Response: FCIC disagrees with this
comment. The nursery policy does not
allow insuring trays or “flatted stock”
containers with multiple plantings.
Only plants grown in standard nursery
containers that are at least three (3)
inches across the largest dimension at
the top of the container are insurable.
FCIC will study the feasibility of
providing insurance coverage for
nursery plants not grown in standard
nursery containers for the 1997 crop
year. Therefore, FCIC has amended the
proposed provisions to delete the
availability of written agreements for
such plants.

Comment: One comment from a
national trade organization for the
nursery industry expressed concern that
as many of 5,000 or more plant species
are commercially produced by nursery
growers, yet the Nursery Eligible Plant
Listing for the 1994 crop year contained
only 494 species. The organization
urged FCIC to expand the Nursery
Eligible Plant Listing as soon as possible
and stated that until the listing is more
inclusive, the nursery program will
remain unattractive to a sizable segment
of the industry.

Response: The Nursery Eligible Plant
Listing was amended for the 1995 crop
year and will be amended for the 1996
crop year to include additional plant
species. FCIC is continuing to work with
nursery experts to evaluate additional
plant species that may be added to this
listing.

Comment: One comment was received
from an insurance company regarding
paragraphs 10.(a) (3) and (4) which
specify that insects and plant disease
are insured causes of loss. The company
stated that: (a) the only insect and plant
disease that should be insured against
are those determined by a state
department of agriculture or an
accredited agriculture college in the
state to be an unprecedented affliction
in that state to that plant and for which
no effective control is available, because
most insect and plant-disease losses are
the result of poor nursery practices; and
(b) paragraphs 10.(a) (3) and (4) should
make it clear that policyholders have an
obligation to keep all receipts for
purchases of sprays and maintain
spraying records.

Response: FCIC disagrees with the
comment. The crop provisions already
exclude damage due to insufficient or
improper application of pest and
disease control measures. The Common
Crop Insurance Policy Basic Provisions,
to which the Nursery Crop Provisions
attach, exclude losses due to failure to
follow recognized good practices, and
also require policyholders to maintain
records. Therefore, FCIC does not
believe that it is necessary to amend
these provisions.

Comment: One comment received
from an insurance company disagreed
with providing coverage specified in
paragraph 10.(a)(9) for failure or
breakdown of frost/freeze protection
equipment or facilities due to direct
damage to such equipment or facilities
from an insurable cause of loss. The
company questioned how the loss
adjuster is to determine: that ““direct
damage” caused the loss if protection
equipment or facilities were not
properly maintained; whether the
proximate cause of the loss was from

owner negligence or insurable causes, or
if from both, how the adjuster makes
allowance for contributory negligence;
and that the plants are damaged within
72 hours after the failure of the
equipment or facilities. For the reasons
stated above, it was recommended that
paragraph 10.(a)(9) be deleted in its
entirety and paragraph 10.(b)(5) be
amended to delete the clause “unless
due to an insured cause of loss.”

Response: FCIC disagrees with this
comment. The intent of the Nursery
Crop Provisions is to protect the
producer from unavoidable causes of
loss. Therefore, failure or breakdown of
the frost/freeze protection equipment or
facilities due to an unavoidable
insurable cause of loss will be covered.
It is the loss adjuster’s responsibility to
determine whether an insurable cause of
loss directly caused the damage in
accordance with loss adjustment
procedure approved by FCIC.

Comment: One comment received
from an insurance company stated that
because nursery plants are portable,
section 11 should require that the
insurer’s permission to dump be in
writing and signed by a loss adjuster
and should require the insured to
identify, in advance, the location where
plants will be dumped and require the
insured to keep dumping records.

Response: Section 11 requires the
insured to obtain written consent from
the insurer prior to destroying, selling or
otherwise disposing of any plant
inventory that is damaged. Further, the
Common Crop Insurance Policy Basic
Provisions already require the insured
to keep records of the disposition of the
crop. FCIC will study and address this
issue for the 1997 crop year. Therefore,
for the reasons stated, FCIC does not
believe that it is necessary to amend
these provisions.

Comment: Two comments were
received requesting that insurance be
allowed to attach to nursery inventory
that produce edible berries, fruits, or
nuts as follows:

(1) One comment received from a
national trade organization for the
nursery industry stated that the
production and irrigation practices for
nursery plants that are produced as
entire plants for subsequent sale to
others, where the purchaser’s intent is
to use the plants to produce edible
berries, fruits, and nuts for market are
similar to the production and irrigation
practices for ornamental plant types.
The organization strongly urged FCIC to
allow insurance coverage for nursery
plants that are produced for the
wholesale market as entire plants, and
not for berry, fruit, or nut sales; and
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(2) One comment received from an
FCIC Regional Service Office requested
that insurance be allowed to attach to
plants that produce edible berries,
fruits, or nuts due to numerous requests
to insure such plants.

Response: FCIC disagrees with these
comments. These plants are primarily
hardwoods with tap roots. The roots are
usually severed or otherwise constricted
and stressed when the tree is placed
into a container. These trees are usually
grafted as well. When stressed, disease
can more easily attack these trees
through the roots or the graft. Nursery
operators cannot assess the quality of
the merchandise and may not be aware
of the tree condition if the trees are
purchased from a supplier, nor can the
insurer who accepts the risk. FCIC will
study the feasibility of providing
insurance on these types of plants for
the 1997 crop year. Therefore, FCIC
does not believe that it is necessary to
amend these provisions at this time.

Comment: One comment received
from a national trade organization for
the nursery industry questioned the
reasoning for and disagreed with the
proposed clarification that stock plants
used for reproduction, growing cuttings,
air layering or propagating will not be
insured.

Response: The intent of the nursery
crop insurance policy is to provide
coverage for nursery plants that are
grown to be sold as entire plants.
Premium rates have been established on
this basis. Therefore, FCIC does not
believe that it is necessary to amend
subsection 8.(h).

Comment: One comment from a
national trade organization for the
nursery industry expressed concern
regarding the requirement that the
insured must report monthly market
values of nursery inventory. The
organization perceived this as
excessively burdensome and, thus, a
strong disincentive to the purchase of
crop insurance.

Response: FCIC agrees that this
requirement is time consuming and
costly for all parties. However, since
indemnity payments are based on the
monthly market values, the insured
must continue to provide the reports
until an alternative method is derived.
FCIC will study alternative methods to
offer nursery insurance coverage that
may eliminate this requirement.
Therefore, FCIC does not believe that it
is necessary to delay implementation of
these provisions at this time.

In addition to the changes indicated
in the responses to comments, FCIC has
determined that:

1. Subsections 1. (d), (e), (f), and (i),
subsection 7.(a) paragraph (3),

subsection 7.(a) paragraph (3), and
subsection 12.(a) paragraph (1)(ii)
reference the 10% reduced valuation
due to the comment above regarding
subsection 1.(a). FCIC has amended
these provisions accordingly.

2. Subsection 1. (h) and (n),
definitions of ““Largest dimension” and
“Standard nursery containers’ is
amended to clarify that standard
nursery containers must be at least three
(3) inches across the largest dimension
at the top of the container. This will be
consistent with the nursery industry
definition of the largest dimension and
standard nursery containers.

3. Section 6 is amended to: (1) Allow
an insured to revise the Nursery Plant
Inventory Summary after the sales
closing date to add plants not listed on
the Nursery Plant Listing, if the insured
requested a written agreement to insure
such plants by the sales closing date and
it has been offered and accepted; (2)
allow the insured to revise the Nursery
Plant Inventory Summary to correct or
change the value of the insurable
inventory if a new plant species is being
added which was not originally
reported on the nursery plant inventory
summary without regard to the 10%/
$25,000 limitation; and (3) remove the
restriction requiring that the increase in
inventory value must have been due to
a quantity change.

4. Subsection 9.(b) is amended to
clarify that the date of final adjustment
of a loss on the unit, when the total
indemnities paid for the unit equal the
amount of insurance for that unit is one
of the events that ends the insurance
period.

Accordingly, the rule, “Common Crop
Insurance Regulations; Nursery Crop
Insurance Provisions and Nursery Frost,
Freeze, and Cold Damage Exclusion
Option” published at 60 FR 5339 as
revised and set out below is hereby
adopted as final rule.

List of Subjects in 7 CFR Part 457
Crop insurance, nursery crop.
Final Rule

Accordingly, pursuant to the
authority contained in the Federal Crop
Insurance Act, as amended (7 U.S.C.
1501 et seq.), the Federal Crop
Insurance Corporation hereby amends
the Common Crop Insurance
Regulations (7 CFR part 457), effective
for the 1996 and succeeding crop years,
to read as follows:

PART 457—[AMENDED]

1. The authority citation for 7 CFR
part 457 continues to read as follows:

Authority: 7 U.S.C. 1506(1).

2.7 CFR part 457 is amended by
adding 88457.114 and 457.115 to read
as follows:

§457.114 Nursery Crop Insurance
Provisions.

The Nursery Crop Insurance
Provisions for the 1996 and succeeding
crop years are as follows:

United States Department of Agriculture
Federal Crop Insurance Corporation

Nursery Crop Provisions

If a conflict exists among the Basic
Provisions (8 457.8), these crop provisions,
and the Special Provisions, the Special
Provisions will control these crop provisions
and the Basic Provisions; and these crop
provisions will control the Basic Provisions.

1. Definitions

(a) Amount of insurance—The result of
multiplying the highest monthly market
value reported on the nursery plant inventory
summary (including inventory reported by
you and accepted by us on a revised nursery
plant inventory summary) by .9, multiplied
by the percentage for the coverage level you
elect.

(b) Brownout—A reduction in electric
power that affects the unit.

(c) Crop year—The 12 month period
beginning October 1 and extending through
September 30 of the next calendar year,
designated by the year in which it ends. (The
1996 crop year begins October 1, 1995, and
ends September 30, 1996).

(d) Crop year loss deductible—The value
calculated by multiplying the highest
monthly market value reported on the
nursery plant inventory summary by .9 and
subtracting from this product the amount of
insurance.

(e) Field market value A—Ninety percent
(90%) of the wholesale market value for the
insured plants in the unit immediately prior
to the occurrence of the loss.

(f) Field market value B—Ninety percent
(90%) of the wholesale market value
remaining for the insurable plants in the unit
immediately following the occurrence of the
loss as determined by our appraisal
conducted as soon as reasonably possible
after the loss is reported.

(9) Irrigated practice—A method of
producing a crop by which water is
artificially applied during the growing season
by appropriate systems and at the proper
times, with the intention of providing the
guantity of water needed to maintain the
amount of insurance on the nursery plant
inventory.

(h) Largest dimension—The distance
measured at the top of the standard nursery
container from one side directly across to the
opposite at the widest point.

(i) Monthly loss deductible—The smaller
of: (1) The highest monthly market value
reported on the nursery plant inventory
summary multiplied by .9; or (2) field market
value A; multiplied by the number derived
by subtracting the coverage level percent
from one hundred percent (100%), not to
exceed the crop year loss deductible.
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(j) Monthly market value—The dollar
amount determined by multiplying the
quantity of each insurable plant by its
wholesale market value for that month, less
the maximum discount (stated in dollar
terms) granted to any buyer, and totalling the
resulting values for all insurable plants in the
unit.

(k) Nursery—A business enterprise that
produces ornamental plants in standard
nursery containers for the wholesale market.

(1) Nursery eligible plant listing—A listing
contained in the Actuarial Table that
specifies the plants eligible for insurance and
any mandatory or recommended storage
required for such plants in each hardiness
zone defined by the United States
Department of Agriculture.

(m) Nursery plant inventory summary—A
report that specifies the numbers, growing
locations, and wholesale prices of plants
included in the nursery inventory.

(n) Standard nursery containers—Rigid
containers not less than three (3) inches
across the largest dimension at the top of the
container, and which are appropriate in size
and with proper drainage holes for the plant
contained. Grow bags, trays, cellpacks, and
burlap are not standard nursery containers
under these crop provisions.

(o) Stock plants—Plants used for
reproduction, for growing cuttings, for air
layering or for propagating.

(p) Wholesale market value—The total
dollar valuation of the insurable plants
actually contained within the unit at any
time. The values used will be based on your
wholesale price list if properly supported by
your records, less the maximum discount
(stated in dollar terms) granted to any buyer.

(q) Written agreement—Designated terms
of this policy may be altered by written
agreement. Each agreement must be applied
for by the insured in writing no later than the
sales closing date and is valid for one year
only. If not specifically renewed the
following year, continuous insurance will be
in accordance with the printed policy. All
variable terms including, but not limited to,
plant type and premium rate must be
contained in the written agreement.
Notwithstanding the sales closing date
restriction contained herein, in specific
instances, a written agreement may be
applied for after the sales closing date and
approved if, after a physical inspection of the
nursery plant inventory, there is a
determination that the inventory has the
expectancy of meeting the amount of
insurance. All applications for written
agreements as submitted by the insured must
contain all variable terms of the contract
between the company and the insured that
will be in effect if the written agreement is
disapproved. A written agreement will not be
approved for other than standard nursery
containers.

2. Unit Division

In lieu of the definition of “‘unit” contained
in section 1 (Definitions) of the Basic
Provisions (8§ 457.8), a unit consists of all
growing locations in the county within a five
mile radius of the named insured locations
designated on your nursery plant inventory
summary. Any growing location more than

five miles from any other growing location,
but within the county, may be designated as
a separate basic unit or be included in the
closest unit listed on your nursery plant
inventory summary.

3. Insurance Guarantees, Coverage Levels,
and Prices for Determining Indemnities

The production reporting requirements
contained in section 3 (Insurance Guarantees,
Coverage Levels, and Prices for Determining
Indemnities) of the Basic Provisions (8 457.8)
are not applicable to the Nursery Crop
Provisions.

4. Contract Changes

The contract change date is June 30
preceding the crop year (see the provisions
of section 4 (Contract Changes) of the Basic
Provisions (§457.8)).

5. Cancellation and Termination Dates

In accordance with section 2 ( Life of
Policy, Cancellation, and Termination) of the
Basic Provisions (8§ 457.8), the cancellation
and termination dates are September 30
preceding the crop year.

6. Nursery Plant Inventory Summary

(a) Section 6 (Report of Acreage) of the
Basic Provisions (8§ 457.8) is not applicable to
the Nursery Crop Provisions.

(b) You must submit a nursery plant
inventory summary to us on or before
September 30 preceding the crop year.

(c) The nursery plant inventory summary
is a projection of the expected inventory for
the following 12 months. This summary must
include, by unit and by month for each type
of plant in the inventory, the:

(1) Container sizes, as measured at the
largest dimension at the top of the container;

(2) Number of plants;

(3) Wholesale price for each month of the
crop year; and

(4) Your share.

If your inventory usually changes within a
specific month, report the largest inventory
that you expect to have for that month.

(d) Your annual nursery plant inventory
summary will be used to determine your
premium and the amount of insurance for
each unit. If you do not submit the summary
by the reporting date, we may elect to
determine the nursery plant inventory for
each unit or we may deny liability on any
unit. Errors in reporting units may be
corrected by us at the time of loss
adjustment.

(e) Your wholesale price list may be
examined to determine whether the prices
listed are reasonable. If the prices are
determined to be unreasonable, the previous
acceptable wholesale price list will be used
or we may establish the wholesale price for
each type of plant.

(f) With our consent, you may revise your
reported nursery plant inventory summary to
correct or change the value of the insurable
inventory if the amount of the revision is at
least ten percent (10%o) of the highest
monthly market value reported on the
nursery plant inventory summary or $25,000,
whichever is smaller, or if a new plant
species is being added that was not originally
reported on your nursery plant inventory
summary or was approved by written

agreement. If you wish to revise the nursery
plant inventory summary, you must notify us
in writing at least 14 days before a change in
inventory value. We must inspect and accept
the nursery before insurance attaches on any
proposed increase in inventory if:

(1) The storage facilities have changed in
any way since our previous inspection; or

(2) The revision includes plants that have
specific over-wintering storage requirements
and that were not previously reported on
your nursery plant inventory summary.

(9) You may not revise your nursery plant
inventory summary after the sales closing
date to add plants not listed on the Nursery
Eligible Plant Listing unless a request for a
written agreement to add such plants has
been submitted by the sales closing date.

(h) Insurable plants that are not reported
on your nursery plant inventory summary
will not be insured, but the value of such
plants after a loss will be included as
production to count. Such unreported
inventory may reduce the amount of any
indemnity payable to you.

(i) You must designate separately any plant
inventory that is not insurable.

7. Annual Premium

We will determine your premium as
follows:

(a) The annual premium for each unit will
be calculated by:

(1) Determing the total value of each plant
type and container size designated on your
nursery plant inventory summary for each
month by multiplying the number of plants
by the price for that type and container size
shown on your accepted wholesale price list
for that month, less the maximum discount
(stated in dollar terms) granted to any buyer,
and totalling the resulting values for each
separate classification shown on the actuarial
table;

(2) Adding the total values of all plant
types and container sizes (determined in (1)
above) for each month separately to
determine the monthly market values. Then
compare the resulting twelve (12) monthly
market values to determine the highest
monthly market value for the crop year;

(3) Taking the total value of each plant type
and container size obtained in (1) above for
the month having the highest monthly
market value for the crop year (determined in
(2) above) for each classification specified in
the actuarial table and multiplying these
values by .9, then multiplying the results by
the percentage coverage level you have
elected,;

(4) Multiplying each product obtained in
(3) above by the appropriate premium rate
listed on the actuarial table;

(5) Adding the products obtained in (4)
above; and

(6) Multiplying the total obtained in (5)
above by your share.

(b) The annual premium will be earned in
full when insurance attaches. It is due and
payable as follows:

(1) Forty percent (40%) on the later of
September 30 preceding each crop year or the
date we accept the inventory for insurance;

(2) Thirty percent (30%) on January 1 of
the crop year; and

(3) Thirty percent (30%) on April 1 of the
crop year.
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(c) Additional premium earned from an
increase in the nursery plant inventory
summary is due and payable when the
revised nursery plant inventory summary is
approved by us.

(d) Premium will not be reduced due to a
decrease in the nursery plant inventory
summary, unless such decrease results from
the deletion of uninsurable inventory from
the summary that was erroneously reported
as insurable.

8. Insured Plants

In lieu of the provisions of section 8
(Insured Crop) and section 9 (Insurable
Acreage) of the Basic Provisions (8§ 457.8), the
insured nursery plant inventory will be all
nursery plants in the county reported by you
or determined by us for which an application
is accepted, a premium rate is provided by
the actuarial table, and that:

(a) Are grown under an irrigated practice
for which you have adequate facilities and
water at the time coverage begins in order to
carry out a good irrigation practice;

(b) Are classified as woody, herbaceous, or
foliage landscape plants;

(c) Do not include plants that produce
edible berries, fruits, or nuts;

(d) Are grown in standard nursery
containers;

(e) Are grown in an appropriate growing
medium;

(f) Are inspected by us and determined to
be acceptable;

(9) Are listed on the Nursery Eligible Plant
Listing unless a written agreement provides
otherwise;

(h) Are not stock plants;

(i) Are grown in accordance with the
production practices for which premium
rates have been established; and

(j) Meet the ““mandatory”’ or
“recommended’’ storage requirements, unless
you have applied for and received the Frost/
Freeze, and Cold Damage Exclusion Option
for those nursery plants.

9. Insurance Period

In lieu of the provisions of section 11
(Insurance Period) of the Basic Provisions
(8457.8), coverage begins on each unit or part
of a unit the later of October 1 or the date
we accept the inventory for insurance,
provided you have complied with the terms
of paragraph 7.(b)(1). Coverage will not attach
for plant inventory added due to a revised
nursery plant inventory summary until any
additional premium is paid in full. Insurance
ends for each unit at the earliest of:

(a) The date all plant inventory within the
unit is sold or otherwise removed unless that
inventory is replaced and additional earned
premium is paid (If a portion of the plants
are sold or otherwise removed from
inventory, and are not replaced, insurance
only ends on that part of the unit.);

(b) The date of final adjustment of a loss
on the unit when the total indemnities paid
for the unit equal the amount of insurance for
that unit; or

(c) September 30 of the crop year.

10. Causes of Loss

(a) In accordance with the provisions of
section 12 (Causes of Loss) of the Basic
Provisions (8§ 457.8), insurance is provided

for unavoidable damage caused only by the
following causes of loss which occur within
the insurance period:

(1) Adverse weather conditions;

(2) Fire, except as specified in (b)(4);

(3) Insects, but not damage due to
insufficient or improper application of pest
control measures;

(4) Plant disease, but not damage due to
insufficient or improper application of
disease control measures;

(5) Wildlife;

(6) Earthquake;

(7) Volcanic eruption;

(8) Failure of the irrigation water supply,
due to an unavoidable cause of loss occurring
within the insurance period; or

(9) Frost or freeze if there is a failure or
breakdown of frost/freeze protection
equipment or facilities and the failure or
breakdown is directly caused by an insurable
cause of loss, provided the insured nursery
plants are damaged by freezing temperatures
within 72 hours after the failure of such
equipment or facilities and you establish that
repair or replacement was not possible
between the time of failure or breakdown and
the time the freezing temperatures occurred.

(b) In addition to the causes of loss
excluded in section 12 (Causes of Loss) of the
Basic Provisions (8§ 457.8), we do not insure
against any loss caused by:

(1) Brownout;

(2) Failure of the power supply unless such
failure is due to an insurable cause of loss;

(3) The inability to market the nursery
plants as a direct result of quarantine,
boycott, or refusal of a buyer to accept
production;

(4) Fire, where weeds and other forms of
undergrowth in the vicinity of the building
and on your property have not been
controlled; or

(5) Collapse or failure of buildings or
structures.

11. Duties in the Event of Damage or Loss

In addition to your duties contained under
section 14 (Duties in the Event of Damage or
Loss) of the Basic Provisions (§ 457.8), you
must:

(a) Obtain our written consent prior to:

(1) Destroying, selling or otherwise
disposing of any plant inventory that is
damaged; or

(2) Changing or discontinuing your normal
growing practices with respect to care and
maintenance of the insured plant inventory.

(b) Upon our request, provide complete
copies of your nursery plant inventory
wholesale price list for the 12 month period
immediately preceding the loss and your
marketing records including plant shipping
invoices for the same period.

(c) Submit a claim for indemnity to us on
our form, not later than 60 days after the
earliest of:

(1) The date of your loss; or

(2) The end of the insurance period.

12. Settlement of Claim

(a) The indemnity will be the amount
calculated by us for each unit as follows:

(1) Subtracting field market value B from
the lesser of:

(i) Field market value A; or

(it) The highest monthly market value for
the unit reported on the nursery plant
inventory summary multiplied by .9;

(2) Subtracting the monthly loss deductible
(not to exceed the remaining crop year loss
deductible) from the product obtained in (1)
above; and

(3) Multiplying the result by your share.

(b) Individual insured losses occurring on
the same unit during the crop year may be
accumulated if each loss is reported and
valued by us to satisfy the crop year loss
deductible. Paragraph 12.(a)(2) will not apply
to any subsequent individual loss
determinations when the total amount of
accumulated monthly loss deductibles is
equal to or greater than the crop year loss
deductible. Total indemnities for a unit will
not exceed the amount of insurance for the
unit.

(c) The value of any insured plant
inventory may be determined on the basis of
our appraisals conducted after the end of the
insurance period.

§457.115 Nursery Frost, Freeze, and Cold
Damage Exclusion Option.

This is not a continuous option.
Application for this option must be made on
or before the sales closing date for each crop
year this Option is to be in effect (see
exception in item 2 below).

Insured’s Name

Address

Contract Number

Identification Number

SSN/EIN

Tax I.D.

Crop Year

Unit Number

Hardiness Zone

For the crop year designated above, the
Nursery Crop Provisions (8§ 457.114) are
amended in accordance with the following
terms and conditions:

1. You must have the Common Crop
Insurance Policy Basic Provisions and
Nursery Crop Provisions in force.

2. This option must be submitted to us on
or before the final date for accepting
applications for the crop year in which you
wish to insure your nursery plant inventory
under this option. If the provisions of
paragraph 6.(f)(2) of the Nursery Crop
Provisions apply, we may accept this option
after the sales closing date, or we may allow
additional plants to be added to this option
after such date.

3. Executing this option does not reduce
the premium rate for nursery crop insurance.
4. All provisions of the Basic Provisions

(8457.8) and Nursery Crop Provisions
(8457.114) not in conflict with this option
are applicable.

5. Upon execution of this option, the
following plant varieties will not have frost,
freeze, or cold damage coverage on this unit
because the mandatory (Risk Group A) or
recommended (Risk Group B) over-wintering
requirements will not be met.
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Over-winter-

Scientific Common ing require-

name name ments to be
excluded

Insured’s Signature

Date

Insurance Company Representative’s
Signature and Code Number

Date
Done in Washington, DC, on June 9, 1995.
Kenneth D. Ackerman,

Manager, Federal Crop Insurance
Corporation.

[FR Doc. 95-14710 Filed 6-14-95; 8:45 am]
BILLING CODE 3410-08-P

FEDERAL ELECTION COMMISSION

11 CFR Parts 104, 110, and 114
[Notice 1995-8]

Repeal of Obsolete Rules

AGENCY: Federal Election Commission.

ACTION: Final rule with request for
comments.

SUMMARY: The Commission is repealing
three obsolete provisions of its
regulations. The repealed provisions
involve contributions to retire pre-1975
debts; certain 1976 payroll deductions
for separate segregated funds; and an
alternative reporting option for
candidates in presidential elections held
prior to January 1, 1981.

DATES: Comments must be received on
or before July 17, 1995. If no adverse
comments are received, the rules will be
sent to Congress for a 30 legislative day
review period pursuant to 2 U.S.C.
438(d) at the close of this comment
period. Further action, including the
announcement of an effective date, will
be taken at the close of the legislative
review period. A document announcing
the effective date will be published in
the Federal Register.

ADDRESSES: Comments must be in
writing and addressed to: Ms. Susan E.
Propper, Assistant General Counsel, 999
E Street NW., Washington, D.C. 20463.
FOR FURTHER INFORMATION CONTACT:

Ms. Susan E. Propper, Assistant General
Counsel, 999 E Street, N.W.,
Washington, D.C. 20463, (202) 219-3690
or (800) 424-9530.

SUPPLEMENTARY INFORMATION: The
Commission is repealing three obsolete

provisions in its rules. All regulate
activity that has now been concluded
and that cannot recur.

The Commission is issuing these rules
as final rules subject to a 30 day public
comment period. If no adverse
comments are received, the rules will be
sent to Congress at the close of this
comment period, for a 30 legislative day
review period pursuant to 2 U.S.C.
438(d). Further action, including the
announcement of an effective date, will
take place following this 30 legislative
day review period.

If adverse comments are received
during the public comment period, the
Commission will withdraw these final
rules, and publish a Notice of Proposed
Rulemaking addressing these issues.

Explanation and Justification

Part 104—Reports by Political
Committees

Section 104.17 Content of Reports;
Presidential and Vice Presidential
Committees

The Commission is repealing 11 CFR
104.17, which established alternative
filing procedures for authorized
committees of candidates for President
and Vice President for elections
occurring prior to January 1, 1981. The
last committees following these
procedures were administratively
terminated by the Commission on May
25, 1995. No such committees are
currently operating under these
provisions.

Part 110—Contribution and Expenditure
Limitations and Prohibitions

Section 110.1 Contributions by Persons
Other Than Multicandidate Political
Committees

The Commission is repealing 11 CFR
110.1(g), Contributions to retire pre-
1975 debts. This paragraph exempts
contributions made to retire debts
resulting from elections held prior to
January 1, 1975, from the 11 CFR part
110 contribution limits as long as
certain requirements are met. The last
committee with pre-1975 debts has
resolved these obligations. There are
currently no committees registered with
the Commission that are paying off pre-
1975 election debts.

Part 114—Corporate and Labor
Organization Activity

Section 114.12 Miscellaneous
Provisions

The Commission is repealing 11 CFR
114.12(d). That paragraph allowed a
corporation that offered all of its
employees a payroll deduction plan
prior to May 11, 1976, for contributions

made to the corporation’s separate
segregated fund to continue to make
such deductions for those employees
who were not executive or
administrative personnel, or
stockholders, until December 31, 1976.

Certification of No Effect Pursuantto 5
U.S.C. 605(b) [Regulatory Flexibility
Act]

The attached final rules will not, if
promulgated, have a significant
economic impact on a substantial
number of small entities. The basis for
this certification is that these rules
repeal obsolete provisions of the
Commission’s rules and thus have no
impact on any current activity.

List of Subjects
11 CFR Part 104

Campaign funds, Political committees
and parties, Reporting and
recordkeeping requirements.

11 CFR Part 110

Campaign funds, Political committees
and parties.

11 CFR Part 114
Business and industry, Elections,
Labor.

For reasons set out in the preamble,
chapter | of title 11 of the Code of
Federal Regulations is amended to read
as follows:

PART 104—REPORTS BY POLITICAL
COMMITTEES

1. The authority citation for part 104
continues to read as follows:

Authority: 2 U.S.C. 431(1), 431(8), 431(9),
432(i), 434, 438(a)(8), 438(b).
§104.17 [Removed]

2. Section 104.17 is removed.

PART 110—CONTRIBUTION AND
EXPENDITURE LIMITATIONS AND
PROHIBITIONS

3. The authority citation for part 110
continues to read as follows:

Authority: 2 U.S.C. 431(8), 431(9),
432(c)(2), 437d(a)(8), 438(a)(8), 441a, 441b,
441d, 441e, 441f, 441g and 441h.

§110.1 [Amended]

4. Section 110.1 is amended by
removing and reserving paragraph (g).

PART 114—CORPORATE AND LABOR
ORGANIZATION ACTIVITY

5. The authority citation for part 114
continues to read as follows:

Authority: 2 U.S.C. 431(8)(B), 431(9)(B),
432, 437d(a)(8), 438(a)(8), and 441b.
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§114.12 [Amended]

6. Section 114.12 is amended by
removing paragraph (d).

Dated: June 9, 1995.
Danny Lee McDonald,
Chairman.
[FR Doc. 95-14592 Filed 6-14-95; 8:45 am]
BILLING CODE 6715-01-M

FEDERAL DEPOSIT INSURANCE
CORPORATION

12 CFR Parts 303, 304, 308, 309, 324,
337, 341, 343, 346, 361 and 362

Applications, Requests, Submittals,
Delegations of Authority, and Notices
Required To Be Filed by Statute or
Regulation; Forms, Instructions and
Reports; Rules of Practice and
Procedure; Disclosure of Information;
Agricultural Loan Loss Amortization;
Unsafe and Unsound Banking
Practices; Registration of Securities
Transfer Agents; Insured State
Nonmember Banks Which Are
Municipal Securities Dealers; Foreign
Banks; Minority and Women Outreach
Program—Contracting; Activities and
Investments of Insured State Banks

AGENCY: Federal Deposit Insurance
Corporation (FDIC).

ACTION: Final rule.

SUMMARY: The FDIC is adopting final
amendments concerning delegations of
authority and other technical
amendments to its regulations in order
to reflect a recent internal
reorganization. Under the revised
organizational structure, which becomes
effective June 18, 1995, the FDIC’s
divisions and offices will report to one
of three deputies to the Chairman. As
part of the restructuring, a new Division
of Insurance is being established to
identify and assess risks to the deposit
insurance funds, which the FDIC
administers. In addition, a new Division
of Administration is being created by
abolishing the Offices of Personnel
Management, Corporate Services, and
Training and Educational Services and
transferring their functions to the new
division. As a result of the
reorganization, the position of Executive
Director for Compliance, Resolutions,
and Supervision is being abolished as
no longer necessary. The intended effect
of these amendments is to provide the
Director of the Division of Supervision
with appropriate delegated authority
and to make other technical and
conforming amendments to implement
the agency’s reorganization.

EFFECTIVE DATE: June 18, 1995.

FOR FURTHER INFORMATION CONTACT:
Joseph A. DiNuzzo, Acting Senior
Counsel, Legal Division (202—-898—
7349), or Lori J. Sommerfeld, Attorney,
Legal Division (202-898-8515).

SUPPLEMENTARY INFORMATION:
Background

On May 16, 1995, the FDIC’s Board of
Directors adopted a resolution
approving an internal reorganization of
the agency, which will result in several
organizational and management changes
that become effective June 18, 1995.
Under the revised organizational
structure, the FDIC’s divisions and
offices will report to one of three
deputies to the Chairman: the Deputy to
the Chairman/Chief Operating Officer
(Deputy/COO0O), the Deputy to the
Chairman for Finance/Chief Financial
Officer (Deputy/CFO), and the Deputy to
the Chairman for Policy (Deputy/
Policy). Specifically, the Divisions of
Supervision, Compliance and Consumer
Affairs, Research and Statistics, and
Information Resources Management, as
well as the Offices of the Executive
Secretary and Equal Employment
Opportunity, will report to the
Chairman through the Deputy/COO. The
Deputy/CFO will provide general
oversight over the operations of the
Divisions of Resolutions, Depositor and
Asset Services, and Finance, and the
Deputy/Policy will serve the same
function with respect to the Offices of
Corporate Communications, Legislative
Affairs, and Ombudsman. The General
Counsel and the Inspector General,
however, will continue to report
directly to the Chairman.

As part of the reorganization, a new
Division of Insurance is being
established to identify and assess
existing and emerging risks to the
deposit insurance funds, which the
FDIC administers. Furthermore, a new
Division of Administration is being
created by abolishing the Offices of
Personnel Management, Corporate
Services, and Training and Educational
Services and transferring their functions
to the new division. As a result of the
reorganization, the position of Executive
Director for Compliance, Resolutions,
and Supervision (Executive Director),
which provided general oversight for
the Divisions of Compliance and
Consumer Affairs, Resolutions and
Supervision, is being abolished as no
longer necessary. Other management
changes are being made as part of the
restructuring, but those do not require
regulatory amendments.

Discussion

The FDIC has identified portions of its
regulations that will be directly affected
by the aforementioned corporate
reorganization and thus require
modification. The first set of technical
changes amend Parts 303, 337, 346 and
362 to delete all references to the
position of Executive Director and to
provide the Director of the Division of
Supervision (DOS) with appropriate
delegated authority. The second set of
amendments involve conforming
changes to reflect the new names of a
division affected by the reorganization
and to conform obsolete names of
divisions found throughout the FDIC’s
regulations to their current
nomenclature. Specifically, most
references to the Division of Accounting
and Corporate Services (DACS) are
being changed to either the Division of
Administration, which will assume part
of the duties and functions of DACS as
part of the restructuring, or the Division
of Finance (DOF), which already
assumed a portion of DACS’ duties and
functions during a prior reorganization.
Two references to DACS are being
changed to DOS to reflect the
availability of forms from the latter
division. Further, references to the
obsolete terms ““Division of
Liguidation” and “Division of Bank
Supervision” are being amended to
reflect their current names, the Division
of Depositor and Asset Services (DDAS)
and DOS, respectively.

A. Technical Amendments to Parts 303,
337, 346 and 362

1. Part 303 (Applications, Requests,
Submittals, Delegations of Authority,
and Notices Required To Be Filed by
Statute or Regulation)

Part 303 of the FDIC’s regulations
generally describes the procedures to be
followed by both the FDIC and
applicants with respect to applications,
requests, or notices required to be filed
by statute or regulation. Part 303 also
sets forth delegations of authority from
the FDIC’s Board of Directors to the
Directors of DOS and the Division of
Compliance and Consumer Affairs
(DCA) and, in some cases, their
designees to act on certain applications
and other matters. Section 303.0(c)(1) of
the FDIC’s regulations (12 CFR
303.0(c)(1)) provides that, for purposes
of Part 303, the Executive Director may
exercise any authority delegated to the
Director of DOS or the Director of DCA
or, in the event the title Executive
Director becomes obsolete, an official of
equivalent of authority. Since the title of
Executive Director has been abolished
and an “official of equivalent authority”
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does not exist, this provision is no
longer necessary. Accordingly,
§303.0(c)(1) is removed.

2. Part 337 (Unsafe and Unsound
Banking Practices)

Part 337 of the FDIC’s regulations
governs certain banking practices which
are likely to have adverse effects on the
safety and soundness of insured state
nonmember banks or which are likely to
result in violations of law or regulations.
Sections 337.6(e) and 337.6(h)(3) of the
FDIC regulations (12 CFR 337.6(e),
(h)(3)) provide delegated authority to
both the Executive Director and the
Director of DOS in connection with
brokered deposits. Section 337.6(e)
provides that the Executive Director, the
Director of DOS and, when confirmed in
writing by the Director, an associate
director or appropriate regional director
or deputy regional director may approve
waiver applications to accept, renew or
roll over brokered deposits. Section
337.6(h)(3) provides that the Executive
Director or the Director of DOS or any
of their designees may request, from
time to time, quarterly written reports
from deposit brokers regarding the
volume of brokered deposits placed
with a specific insured depository
institution and the maturities, rates and
costs associated with such deposits.
These sections are amended only to
delete the reference to Executive
Director; the Director of DOS or
designee will retain this delegated
authority.

3. Part 346 (Foreign Banks)

The activities and operations of
branches of foreign banks (both insured
and uninsured) are governed by Part 346
of the FDIC’s regulations. Section
346.101(g) (12 CFR 346.101(g)) delegates
authority to the Executive Director and
the Director of DOS and, where
confirmed in writing by the Director, to
an associate director or appropriate
regional director or deputy regional
director to approve divestiture and
cessation plans submitted by insured
state branches of foreign banks. This
section is amended to delete the
reference to Executive Director. Again,
the Director of DOS or designee will
retain this delegated authority.

4. Part 362 (Activities and Investments
of Insured State Banks)

Part 362 implements section 24 of the
Federal Deposit Insurance Act (12
U.S.C. 1831a), which sets forth certain
restrictions and prohibitions on the
activities and investments of insured
state banks and their subsidiaries.
Section 362.6 of the FDIC’s regulations
(12 CFR 362.6) delegates to the

Executive Director the authority to act
on applications by state banks to engage
in activities or make equity investments
not permissible for national banks and
to take related actions. The Executive
Director may then subdelegate this
authority in writing to the Director of
DOS or designee. Since the position
Executive Director has been abolished,
this section is being amended to
delegate such authority directly from
the Board of Directors to the Director of
DOS, who may then subdelegate the
authority in writing to appropriate
officials within DOS.

B. Conforming Amendments: Division
Names

Several conforming amendments are
being made to reflect the new names of
a division directly affected by the
reorganization. Specifically, most
references to DACS are being changed to
either the ““Division of Administration”
or the “*Division of Finance” in order to
reflect the names of the divisions to
which DACS’ duties and functions have
been transferred. Two references to
DACS are being changed to DOS to
indicate the availability of certain forms
(Form 8020/05 [Summary of Deposits]
and FFIEC Form 001 [Annual Report of
Trust Assets]) from the latter division.

In addition, the FDIC is taking this
opportunity to correct obsolete
references to two divisions within the
Corporation that are found throughout
the agency’s regulations. All references
to the Division of Liquidation and the
Division of Bank Supervision are being
changed to “‘Division of Depositor and
Asset Services” and ““Division of
Supervision,” respectively, to reflect the
current names of those divisions.

Exemption From Public Comment

Rules of agency organization,
procedure or practice are exempt from
the public comment requirements of
section 553 of the Administrative
Procedure Act (5 U.S.C. 553(b)(A)). The
FDIC believes that it is unnecessary to
seek public comment in this case
because these amendments clearly
concern rules of agency organization,
procedure or practice which fall within
this exemption. Therefore, the
amendments are being issued as a final,
rather than proposed, rule.

Effective Date of Amendments

Section 553 of the Administrative
Procedure Act (5 U.S.C. 553) generally
requires that a final rule be published 30
days prior to its effective date, subject
to certain exceptions. One such
exception is that if an agency finds good
cause for making a rule immediately
effective and publishes the basis for its

determination, then the rule need not be
published 30 days before it becomes
effective. 5 U.S.C. 553(d)(3). These
amendments merely pertain to internal
organization and delegations of
authority and do not affect any
substantive rights of entities regulated
by the FDIC. Accordingly, the FDIC
Board of Directors finds good cause to
waive the 30-day delayed effective date
in order to quickly effectuate the
corporate reorganization and to reflect
the name of the newly created Division
of Administration.

Regulatory Flexibility Act

The Board of Directors hereby
certifies that the final rule will not have
a significant economic impact on a
substantial number of small entities
within the meaning of the Regulatory
Flexibility Act (5 U.S.C. 601 et seq.). It
will not impose burdens on depository
institutions of any size and will not
have the type of economic impact
addressed by the Act. Therefore, the
Act’s requirements regarding an initial
and final regulatory flexibility analysis
(Id. at 603 & 604) do not apply.

Paperwork Reduction Act

This rulemaking does not require any
collections of information pursuant to
section 3504(h) of the Paperwork
Reduction Act (44 U.S.C. 3501 et seq.).
Accordingly, no information has been
submitted to the Office of Management
and Budget for review.

Authority

These amendments are promulgated
under the FDIC’s general authority to
prescribe, through its Board of Directors,
such rules and regulations as it may
deem necessary to carry out the
provisions of the Federal Deposit
Insurance Act or any other law which
the FDIC has the responsibility of
administering or enforcing (except to
the extent that authority to issue such
rules and regulations has been expressly
and exclusively granted to any other
regulatory agency). 12 U.S.C.
1819(a)(Tenth).

List of Subjects
12 CFR Part 303

Administrative practice and
procedure, Authority delegations
(Government agencies), Bank deposit
insurance, Banks, banking, Insured
depository institutions, Reporting and
recordkeeping requirements, Savings
associations.

12 CFR Part 337

Banks, banking, Reporting and
recordkeeping requirements, Securities.
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12 CFR Part 346

Bank deposit insurance, Foreign
banking, Reporting and recordkeeping
requirements.

12 CFR Part 362

Administrative practice and
procedure, Authority delegations
(Government agencies), Bank deposit
insurance, Banks, banking, Insured
depository institutions, Investments.

The Board of Directors of the Federal
Deposit Insurance Corporation, under
the authority of 12 U.S.C.
1819(a)(Tenth), hereby amends Parts
303, 304, 308, 309, 324, 337, 341, 343,
346, 361 and 362 of title 12 of the Code
of Federal Regulations as follows:

PART 303—APPLICATIONS,
REQUESTS, SUBMITTALS,
DELEGATIONS OF AUTHORITY, AND
NOTICES REQUIRED TO BE FILED BY
STATUTE OR REGULATION

1. The authority citation for Part 303
continues to read as follows:

Authority: 12 U.S.C. 378, 1813, 1815, 1816,
1817(a)(2)(b), 1817(j), 1818, 1819 (“‘Seventh,”
“Eighth” and “Tenth™), 1828, 1831e, 18310,
1831p-1(a); 15 U.S.C. 1607.

§303.0 [Amended]

2. In 8303.0, the heading for
paragraph (c) and paragraph (c)(1) are
removed and paragraph (¢)(2) is
redesignated as paragraph (c).

PART 337—UNSAFE AND UNSOUND
BANKING PRACTICES

1. The authority citation for Part 337
continues to read as follows:

Authority: 12 U.S.C. 375a(4), 375b, 1816,
1818(a), 1818(b), 1819, 1821(f), 1828(j)(2),
1831f, 1831f-1.

2. Section 337.6 is amended by
revising the first sentence of paragraph
(e)(1) and paragraph (h)(3) to read as
follows:

§337.6 Brokered deposits.

* * * * *

(e) Decision. (1) The Director of the
Division of Supervision and, when
confirmed in writing by the Director, an
associate director or the appropriate
regional director or deputy regional
director, shall each have the authority to
approve any waiver application
properly filed. * * *

* * * * *

h***

(3) The Director of the Division of
Supervision or designee may request,
from time to time, quarterly written
reports from any deposit broker
regarding the volume of brokered
deposits placed with a specified insured

depository institution and the
maturities, rates and costs associated
with such deposits.

* * * * *

PART 346—FOREIGN BANKS

1. The authority citation for Part 346
continues to read as follows:

Authority: 12 U.S.C. 1813, 1815, 1817,
1819, 1820, 3103, 3104, 3105, 3108.

2. Section 346.101 is amended by
revising paragraph (g) to read as follows:

§346.101 Applications.
* * * * *

(9) Delegation of authority. Authority
is hereby delegated to the Director of the
Division of Supervision and, when
confirmed in writing by the Director, to
an associate director, or to the
appropriate regional director or deputy
regional director, to approve plans of
divestiture and cessation submitted
pursuant to paragraph (f) of this section.

PART 362—ACTIVITIES AND
INVESTMENTS OF INSURED STATE
BANKS

1. The authority citation for Part 362
continues to read as follows:

Authority: 12 U.S.C. 1816, 1818,
1819(Tenth), 1831a.

2. Section 362.6 is revised to read as
follows:

§362.6 Delegation of authority.

The authority to review and act upon
divestiture plans submitted pursuant to
§362.3(c)(2); the authority to approve or
deny notices filed pursuant to
§362.3(d); the authority to approve or
deny applications pursuant to
§362.3(b)(7)(ii); and the authority to
approve or deny requests for consent
pursuant to § 362.4(d) as well as to take
any other action authorized by
§362.4(d) is delegated to the Director of
the Division of Supervision or the
Director’s designee.

PARTS 304, 308, 309, 324, 341, 343, 346
AND 361—[AMENDED]

§304.5 [Amended]

1. In §304.5(a) and (c), by removing
the words ““Bank Financial Reporting
Section, Division of Accounting and
Corporate Services” and adding in lieu
thereof the words ““Division of
Supervision” each place they appear.

§309.4 [Amended]

2. In §309.4(e) introductory text, by
removing the words “Information
Center Unit, Bank Systems Section,
Management Information Services
Branch, Division of Accounting and

Corporate Services” and adding in lieu
thereof the words “Division of Finance”
and by removing the semicolon at the
end of the paragraph and adding a colon
in its place.

§361.7 [Amended]

3.In §361.7(b), by removing the
words ‘“Corporate Services Branch,
Division of Accounting and Corporate
Services” and adding in lieu thereof the
words “‘Division of Administration”.

§8308.145, 309.4, 309.5 [Amended]

4. By removing the words ““Division of
Liguidation” and adding in lieu thereof
the words “‘Division of Depositor and
Asset Services” where they appear in
the following places:

a. §308.145
b. §309.4(g)
c. §309.5(h)

88324.2,324.7, 341.3, 341.5, 343.3, 346.20
[Amended]

5. By removing the words “‘Division of
Bank Supervision” and adding in lieu
thereof the words “Division of
Supervision” where they appear in the
following places:

a. §324.2(d)
b. §324.7(a)
c. 8341.3(c)
d. §341.5(b)
e. 8§343.3(e)
f. §346.20(a)

By Order of the Board of Directors.

Dated at Washington, D.C. this 8th day of
June, 1995.

Federal Deposit Insurance Corporation.
Robert E. Feldman,

Acting Executive Secretary.

[FR Doc. 95-14661 Filed 6—-14-95; 8:45 am]
BILLING CODE 6714-01-P

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 25

[Docket No. NM-110; Special Conditions
No. 25-ANM-100]

Special Conditions: Modified
Gulfstream American Corporation
Model 1159 Airplane; High Intensity
Radiated Fields (HIRF)

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Final special conditions; request
for comments.

SUMMARY: These special conditions are
issued for the Gulfstream American
Corporation (GAC) Model 1159 airplane,
modified by Learjet, Inc., of Denver,
Colorado. This airplane will be
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equipped with a digital Electronic Flight
Instrument System (EFIS) that will
perform critical functions. The
applicable regulations do not contain
adequate or appropriate safety standards
for the protection of the EFIS from the
effects of high-intensity radiated fields
(HIRF). These special conditions
provide the additional safety standards
that the Administrator considers
necessary to ensure that the critical
functions performed by this system are
maintained when the airplane is
exposed to HIRF.

DATES: The effective date of these
special conditions is May 26, 1995.
Comments must be received on or
before July 31, 1995.

ADDRESSES: Comments on these final
special conditions, request for
comments, may be mailed in duplicate
to: Federal Aviation Administration,
Office of the Assistant Chief Counsel,
Attn: Rules Docket (ANM-7), Docket
No. NM-110, 1601 Lind Avenue SW.,
Renton, Washington, 98055-4056; or
delivered in duplicate to the Office of
the Assistant Chief Counsel at the above
address. Comments must be marked
“Docket No. NM-110."” Comments may
be inspected in the Rules Docket
weekdays, except Federal holidays,
between 7:30 a.m. and 4 p.m.

FOR FURTHER INFORMATION CONTACT:
Mark Quam, FAA, Standardization
Branch, Transport Airplane Directorate,
Aircraft Certification Service, 1601 Lind
Avenue SW., Renton, Washington
98055-4056; telephone (206) 227-2145.

SUPPLEMENTARY INFORMATION:
Comments Invited

The FAA has determined that good
cause exists for making these special
conditions effective upon issuance;
however, interested persons are invited
to submit such written data, views, or
arguments as they may desire.
Communications should identify the
regulatory docket and special conditions
number and be submitted in duplicate
to the address specified above. All
communications received on or before
the closing date for comments will be
considered by the Administrator. These
special conditions may be changed in
light of the comments received. All
comments submitted will be available in
the Rules Docket for examination by
interested persons, both before and after
the closing date for comments. A report
summarizing each substantive public
contact with FAA personnel concerning
this rulemaking will be filed in the
docket. Persons wishing the FAA to
acknowledge receipt of their comments
submitted in response to this request
must submit with those comments a

self-addressed, stamped postcard on
which the following statement is made:
“Comments to Docket No. NM-110."
The postcard will be date stamped and
returned to the commenter.

Background

On March 27, 1995, Learjet, Inc., of
Denver, Colorado, applied for a
supplemental type certificate to modify
the Gulfstream American Corporation
(GAC) Model 1159 airplane. The GAC
Model 1159 airplane is a business jet
with two aft-mounted turbofan engines.
The airplane can carry two pilots and 19
passengers, depending on the exit and
interior configuration, and is capable of
operating to an altitude of 45,000 feet.
The original equipment installed in
these airplanes presented the required
flight information in the form of analog
displays. The proposed modification
incorporates the installation of a five
tube digital Electronic Flight Instrument
System (EFIS) that displays required
flight critical information and critical
functions. The installation of the EFIS
system displaying critical functions is
potentially vulnerable to high-intensity
radiated fields (HIRF) external to the
airplane.

Supplemental Type Certification Basis

Under the provisions of §21.101 of
the Federal Aviation Regulations (FAR),
Learjet, Inc., must show that the altered
GAC Model 1159 airplane continues to
meet the applicable provisions of the
regulations incorporated by reference in
Type Certificate No. A12EA, or the
applicable regulations in effect on the
date of application for the change. The
regulations incorporated by reference in
the type certificate are commonly
referred to as the “original type
certification basis.”

The regulations incorporated by
reference in Type Certificate No. A12EA
include the following for the GAC
Model 1159 airplanes: Civil Aviation
Regulation (CAR) 4b dated December
31, 1953, including Amendments 4b—1
through 4b-14, Special Regulations
SR422B and SR450A. In addition, under
§21.101(b)(1), the following sections of
the FAR apply to the EFIS installation:
25.1301(d), 25.1303, and 25.1322, as
amended by Amendment 25-38; and
25.1309, 25.1321(a)(b)(d), and (e),
25.1331, 25.1333, and 25.1335, as
amended by Amendment 25-41. These
special conditions will form an
additional part of the supplemental type
certification basis.

If the Administrator finds that the
applicable airworthiness regulations
(i.e., CAR 4b or part 25, as amended) do
not contain adequate or appropriate
safety standards for the GAC Model

1159 airplane because of a novel of
unusual design feature, special
conditions are prescribed under the
provisions of §21.16 to establish a level
of safety equivalent to that established
in the regulations.

Special conditions, as appropriate, are
issued in accordance with §11.49 of the
FAR after public notice, as required by
8§§11.28 and 11.29, and become part of
the type certification basis in
accordance with §21.101(b)(2).

Special conditions are initially
applicable to the model for which they
are issued. Should the applicant apply
for a supplemental type certificate to
modify any other model included on the
same type certificate to incorporate the
same novel or unusual design feature,
the special conditions would also apply
to the other model under the provisions
of §21.101(a)(1).

Discussion

There is no specific regulation that
addresses protection requirements for
electrical and electric systems from
high-intensity radiated fields (HIRF).
Increased power levels from ground-
based radio transmitters, and the
growing use of sensitive electrical and
electronic systems to command and
control airplanes, have made it
necessary to provide adequate
protection.

To ensure that a level of safety is
achieved equivalent to that intended by
the regulations incorporated by
reference, special conditions are needed
for the modified GAC Model 1159
airplanes that would require that the
EFIS be designed and installed to
preclude component damage and
interruption of function due to the
effects of HIRF.

With the trend toward increased
power levels from ground-based
transmitters, plus the advent of space
and satellite communications, coupled
with electronic command and control of
the airplane, the immunity of critical
digital avionics systems, such as the
EFIS, to HIRF must be established.

It is not possible to precisely define
the HIRF to which the airplanes will be
exposed in service. There is also
uncertainty concerning the effectiveness
of airframe shielding for HIRF.
Furthermore, coupling of
electromagnetic energy to cockpit-
installed equipment through the cockpit
window apertures is undefined. Based
on surveys and analysis of existing HIRF
emitters, an adequate level of protection
exists when compliance with the HIRF
protection special condition is shown
with either paragraphs 1 or 2 below:
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1. A minimum threat of 100 volts per
meter peak electric field strength from
10 KHz to 18 GHz.

a. The treat must be applied to the
system elements and their associated
wiring harnesses without the benefit of
airframe shielding.

b. Demonstration of this level of
protection is established through system
tests and analysis.

2. A threat external to the airframe of
the following field strengths for the
frequency ranges indicated:

Peak Average
Frequency (VIM) (V/M%’

10 KHz-100 KHz .......... 50 50
100 KHz-500 KHz ........ 60 60
500 KHz-2000 KHz ...... 70 70
2 MHz-30 MHz ............. 200 200
30 MHz-70 MHz ........... 30 30
70 MHz-100 MHz ......... 30 30
100 MHz-200 MHz ....... 150 33

200 MHz-400 MHz ....... 70 70

400 MHz-700 MHz ....... 4,020 935
700 MHz-1000 MHz ..... 1,700 170
1 GHz-2 GHz .............. 5,000 990
2 GHz-4 GHz ... 6,680 840
4 GHz—6 GHz ... 6,850 310
6 GHz-8 GHz ....... 3,600 670
8 GHz-12 GHz 3,500 1,270
12 GHz-18 GHz ... 3,500 360
18 GHz—40 GHz 2,100 750

As discussed above, these special
conditions are applicable to the GAC
Model 1159 airplane, modified by
Learjet, Inc. Should Learjet, Inc. apply at
a later date for a supplemental type
certificate to modify any other model
included on Type Certificate No. A12EA
to incorporate the same novel or
unusual design feature, the special
conditions would apply to that model as
well, under the provisions of
§21.101(a)(1).

Conclusion

This action affects only certain
unusual or novel design features on
GAC Model 1159 airplanes modified by
Learjet, Inc. It is not a rule of general
applicability and affects only the
applicant who applied to the FAA for
approval of this feature on this airplane.

The substance of these special
conditions has been subjected to the
notice and comment procedure in
several prior instances and has been
derived without substantive change
from those previously issued. It is
unlikely that prior public comment
would result in a significant change
from the substance contained herein.
For this reason, and because a delay
would significantly affect the
certification of the airplane, which is
imminent, the FAA has determined that
prior public notice and comment are
unnecessary and impracticable, and

good cause exists for adopting these
special conditions immediately.
Therefore these special conditions are
being made effective upon issuance. The
FAA is requesting comments to allow
interested persons to submit views that
may not have been submitted in
response to the prior opportunities for
comment described above.

List of Subjects in 14 CFR Part 25

Aircraft, Aviation safety, Reporting
and recordkeeping requirements.

The authority citation for these
special conditions is as follows:

Authority. 49 U.S.C. app. 1344, 1348(c),
1352, 1354(a), 1355, 1421 through 1431,
1502, 1651(b)(2), 42 U.S.C. 1857f-10, 4321 et
seq.; E.O. 11514; and 49 U.S.C. 106(g).

The Special Conditions

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the following special
conditions are issued as part of the
supplemental type certification basis for
the GAC Model 1159 airplane, as
modified by Learjet, Inc.:

1. Protection from Unwanted Effects
of High-Intensity Radiated Fields
(HIRF). Each electrical and electronic
system that performs critical functions
must be designed and installed to
ensure that the operation and
operational capability of these systems
to perform critical functions are not
adversely affected when the airplane is
exposed to high intensity radiated fields
external to the airplane.

2. The following definition applies
with respect to this special condition:
Critical Function. Functions whose
failure would contribute to or cause a
failure condition that would prevent the
continued safe flight and landing of the
airplane.

Issued in Renton, Washington, on May 26,
1995.

Darrell M. Pederson,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 95-14660 Filed 6-14-95; 8:45 am]
BILLING CODE 4910-13-U

14 CFR Part 39

[Docket No. 94-NM—-98-AD; Amendment
39-9254; AD 95-12-04]

Airworthiness Directives; Airbus
Industrie Model A320-231 Series
Airplanes

AGENCY: Federal Aviation
Administration, DOT.
ACTION: Final rule.

SUMMARY: This amendment adopts a
new airworthiness directive (AD),

applicable to certain Model A320-231
series airplanes, that requires repetitive
functional checks to detect leakage of
the distribution piping of the engine fire
extinguishing system, and repair, if
necessary; and modification of the
piping, which would terminate the
inspection requirements. This
amendment is prompted by reports of
cracking of the engine fire extinguisher
pipe, which resulted in leakage of the
fire extinguisher agent. The actions
specified by this AD are intended to
prevent leakage of the fire extinguishing
agent, which could prevent the proper
distribution of the agent within the
nacelle in the event of a fire.

DATES: Effective July 17, 1995.

The incorporation by reference of
certain publications listed in the
regulations is approved by the Director
of the Federal Register as of July 17,
1995.

ADDRESSES: The service information
referenced in this AD may be obtained
from Airbus Industrie, 1 Rond Point
Maurice Bellonte, 31707 Blagnac Cedex,
France. This information may be
examined at the Federal Aviation
Administration (FAA), Transport
Airplane Directorate, Rules Docket,
1601 Lind Avenue, SW., Renton,
Washington; or at the Office of the
Federal Register, 800 North Capitol
Street, NW., suite 700, Washington, DC.

FOR FURTHER INFORMATION CONTACT:
Stephen Slotte, Aerospace Engineer,
Standardization Branch, ANM-113,
FAA, Transport Airplane Directorate,
1601 Lind Avenue, SW., Renton,
Washington, 98055-4056; telephone
(206) 227-2797; fax (206) 227-1149.

SUPPLEMENTARY INFORMATION: A
proposal to amend part 39 of the Federal
Aviation Regulations (14 CFR part 39) to
include an airworthiness directive (AD)
that is applicable to certain Airbus
Model A320-231 series airplanes was
published in the Federal Register on
January 30, 1995 (60 FR 5599). That
action proposed to require repetitive
visual inspections to detect leakage of
the distribution piping of the engine fire
extinguishing system, and repair, if
necessary; and modification of the
piping, which would terminate the
inspection requirements.

Interested persons have been afforded
an opportunity to participate in the
making of this amendment. Due
consideration has been given to the
single comment received.

The commenter supports the
proposed rule.

After careful review of the available
data, including the comment noted
above, the FAA has determined that air
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safety and the public interest require the
adoption of the rule as proposed.

The FAA estimates that 14 airplanes
of U.S. registry will be affected by this
AD, that it will take approximately 48
work hours per airplane to accomplish
the required actions, and that the
average labor rate is $60 per work hour.
Required parts will be provided by the
manufacturer at no cost to the operators.
Based on these figures, the total cost
impact of the AD on U.S. operators is
estimated to be $40,320, or $2,880 per
airplane.

The total cost impact figure discussed
above is based on assumptions that no
operator has yet accomplished any of
the requirements of this AD action, and
that no operator would accomplish
those actions in the future if this AD
were not adopted.

The regulations adopted herein will
not have substantial direct effects on the
States, on the relationship between the
national government and the States, or
on the distribution of power and
responsibilities among the various
levels of government. Therefore, in
accordance with Executive Order 12612,
it is determined that this final rule does
not have sufficient federalism
implications to warrant the preparation
of a Federalism Assessment.

For the reasons discussed above, |
certify that this action (1) is not a
“significant regulatory action’” under
Executive Order 12866; (2) is not a
“significant rule’” under DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3)
will not have a significant economic
impact, positive or negative, on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A final evaluation has
been prepared for this action and it is
contained in the Rules Docket. A copy
of it may be obtained from the Rules
Docket at the location provided under
the caption ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration amends part 39 of the
Federal Aviation Regulations (14 CFR
part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. App. 1354(a), 1421
and 1423; 49 U.S.C. 106(g); and 14 CFR
11.89.

§39.13 [Amended]

2. Section 39.13 is amended by
adding the following new airworthiness
directive:

95-12-04 Airbus Industrie: Amendment
39-9254. Docket 94-NM—98-AD.

Applicability: Model A320-231 series
airplanes; manufacturer’s serial numbers
(MSN) 028, 035, 037, 038, 043, 045 through
058 inclusive, 064 through 067 inclusive, 074
through 077 inclusive, 080 through 082
inclusive, 089 through 092 inclusive, 095,
and 096; certificated in any category.

Note 1: This AD applies to each airplane
identified in the preceding applicability
provision, regardless of whether it has been
modified, altered, or repaired in the area
subject to the requirements of this AD. For
airplanes that have been modified, altered, or
repaired so that the performance of the
requirements of this AD is affected, the
owner/operator must use the authority
provided in paragraph (c) to request approval
from the FAA. This approval may address
either no action, if the current configuration
eliminates the unsafe condition; or different
actions necessary to address the unsafe
condition described in this AD. Such a
request should include an assessment of the
effect of the changed configuration on the
unsafe condition addressed by this AD. In no
case does the presence of any modification,
alteration, or repair remove any airplane from
the applicability of this AD.

Compliance: Required as indicated, unless
accomplished previously.

To prevent leakage of the fire extinguishing
agent, which could prevent the proper
distribution of the agent within the nacelle in
the event of a fire, accomplish the following:

(a) Within 500 flight hours after the
effective date of this AD, perform a
functional check to detect leakage of fire
extinguishing agent from the distribution
piping of the engine fire extinguishing
system, in accordance with either Airbus All
Operators Telex (AOT) 26-11, dated January
3, 1994, or Airbus Service Bulletin A320-26—
1032, dated March 31, 1994.

(1) If no leakage is found, or if leakage is
within the limits specified in the AOT or the
service bulletin, repeat the functional check
thereafter at intervals not to exceed 500 flight
hours.

(2) If any leakage is beyond the limits
specified in the AOT or the service bulletin,
prior to further flight, modify the piping in
accordance with either the AOT or Airbus
Service Bulletin A320-26-1031, dated March
31, 1994.

(b) Within 4,000 flight hours after the
effective date of this AD, modify the piping
in accordance with either Airbus AOT 26-11,
dated January 3, 1994, or Airbus Service
Bulletin A320-26-1031, dated March 31,
1994. Accomplishment of this modification
constitutes terminating action for the
repetitive functional check requirements of
this AD.

(c) An alternative method of compliance or
adjustment of the compliance time that

provides an acceptable level of safety may be
used if approved by the Manager,
Standardization Branch, ANM-113, FAA,
Transport Airplane Directorate. Operators
shall submit their requests through an
appropriate FAA Principal Maintenance
Inspector, who may add comments and then
send it to the Manager, Standardization
Branch, ANM-113.

Note 2: Information concerning the
existence of approved alternative methods of
compliance with this AD, if any, may be
obtained from the Standardization Branch,
ANM-113.

(d) Special flight permits may be issued in
accordance with sections 21.197 and 21.199
of the Federal Aviation Regulations (14 CFR
21.197 and 21.199) to operate the airplane to
a location where the requirements of this AD
can be accomplished.

(e) The functional checks and modification
shall be done in accordance with either
Airbus AOT 26-11, dated January 3, 1994, or
Airbus Service Bulletin A320-26-1031,
dated March 31, 1994; or Airbus Service
Bulletin A320-26-1032, dated March 31,
1994. This incorporation by reference was
approved by the Director of the Federal
Register in accordance with 5 U.S.C. 552(a)
and 1 CFR part 51. Copies may be obtained
from Airbus Industrie, 1 Rond Point Maurice
Bellonte, 31707 Blagnac Cedex, France.
Copies may be inspected at the FAA,
Transport Airplane Directorate, 1601 Lind
Avenue, SW., Renton, Washington; or at the
Office of the Federal Register, 800 North
Capitol Street, NW., suite 700, Washington,
DC.

(f) This amendment becomes effective on
July 17, 1995.

Issued in Renton, Washington, on May 26,
1995.

Darrell M. Pederson,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 95-13506 Filed 6—-14-95; 8:45 am]
BILLING CODE 4910-13-U

14 CFR Part 39

[Docket No. 95-NM-96—AD; Amendment
39-9246; AD 95-11-13]

Airworthiness Directives; McDonnell
Douglas Model MD-11 Series
Airplanes Equipped With Pratt &
Whitney Model PW4460 and PW4462
Engines

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Final rule; correction.

SUMMARY: This document corrects a
typographical error that appeared in
paragraph (c) of the above-captioned
airworthiness directive (AD) that was
published in the Federal Register June 1,
1995 (60 FR 28527). A typographical
error in paragraph (c) of the AD resulted
in a reference to a part number that is
inaccurate.
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DATES: Effective June 16, 1995.

The incorporation by reference of
certain publications listed in the
regulations was previously approved by
the Director of the Federal Register as of
June 16, 1995 (60 FR 28527, June 1,
1993).

FOR FURTHER INFORMATION CONTACT:
Wahib Mina, Aerospace Engineer,
Airframe Branch, ANM-120L, FAA, Los
Angeles Aircraft Certification Office,
3960 Paramount Boulevard, Lakewood,
California 90712; telephone (310) 627—
5324; fax (310) 627-5210.
SUPPLEMENTARY INFORMATION:
Airworthiness Directive (AD) 95-11-13,
amendment 39-9246, applicable to
certain McDonnell Douglas Model MD-
11 series airplanes, was published as a
final rule in the Federal Register on
June 1, 1995 (60 FR 28527). As
published, that final rule contained a
typographical error in paragraph (c).
Paragraph (c) indicated that no person
shall install an aft mount beam
assembly, part number (P/N) 221-021—
501. However, the correct P/N is 221—
0261-501, which is cited correctly
throughout the rest of the final rule.

This document corrects the reference
to the P/N cited in the paragraph (c) of
AD 95-11-13, to read as follows:

““(c) As of the effective date of this
AD, no person shall install an aft mount
beam assembly, P/N 221-0261-501, on
any airplane, unless it has been
previously inspected and re-identified
in accordance with the paragraph 3.B.,
Phase 2, of the Accomplishment
Instructions of McDonnell Douglas Alert
Service Bulletin MD11-71A073,
Revision 1, dated May 16, 1995.”

Since no other part of the regulatory
information has been changed, the final
rule is not being republished.

Issued in Renton, Washington, on June 9,
1995.

Darrell M. Pederson,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.
[FR Doc. 95-14629 Filed 6-14-95; 8:45 am]
BILLING CODE 4910-13-U

14 CFR Part 39

[Docket No. 95-ANE-20; Amendment
39-9270; AD 95-12-19]

Airworthiness Directives; Pratt &
Whitney JT8D-200 Series Turbofan
Engines

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Final rule; request for
comments.

SUMMARY: This amendment adopts a
new airworthiness directive (AD) that is

applicable to Pratt & Whitney (PW)
JT8D-200 series turbofan engines. This
action requires periodic inspection of
fan blades for locked fan blade shrouds
and foreign object damage (FOD);
unlocking of fan blade shrouds, if
necessary; and lubrication of fan blade
shrouds. This amendment is prompted
by reports of six recent fan blade
failures, two of which resulted in the
separation of the engine nose cowl from
the aircraft. The actions specified in this
AD are intended to prevent fan blade
failure, which can result in damage to
the aircraft.

DATES: Effective June 30, 1995.

The incorporation by reference of
certain publications listed in the
regulations is approved by the Director
of the Federal Register as of June 30,
1995.

Comments for inclusion in the Rules
Docket must be received on or before
August 14, 1995.

ADDRESSES: Submit comments in
triplicate to the Federal Aviation
Administration (FAA), New England
Region, Office of the Assistant Chief
Counsel, Attention: Rules Docket No.
95-ANE-20, 12 New England Executive
Park, Burlington, MA 01803-5299.

The service information referenced in
this AD may be obtained from Pratt &
Whitney, 400 Main St., East Hartford,
CT 06108. This information may be
examined at the FAA, New England
Region, Office of the Assistant Chief
Counsel, 12 New England Executive
Park, Burlington, MA; or at the Office of
the Federal Register, 800 North Capitol
Street NW., suite 700, Washington, DC.
FOR FURTHER INFORMATION CONTACT:
Mark A. Rumizen, Aerospace Engineer,
Engine Certification Office, FAA, Engine
and Propeller Directorate, 12 New
England Executive Park, Burlington, MA
01803-5299; telephone (617) 238—7137,
fax (617) 238—7199.

SUPPLEMENTARY INFORMATION: The
Federal Aviation Administration (FAA)
has received six recent reports of engine
failures due to fan blade failures on
Pratt & Whitney (PW) JT8D-200 series
turbofan engines. Fan blade failures can
have serious secondary effects such as
inlet cowl penetration or liberation,
engine flange separation, fuel leaks, or
impact damage to the aircraft. Most of
these failures result from fractures that
originate in the leading edge of the
blade just above the platform. The FAA
has determined that the primary cause
of the failures is high cycle fatigue
(HCF) cracking that is initiated by
foreign object damage (FOD) to this area
of the blade. Other factors have been
found to increase the blade stresses such
that the blade is more susceptible to

FOD induced HCF cracking. These
factors include locked fan blade
shrouds, which increase blade stresses,
and leading edge erosion, which can
produce blade flutter. This condition, if
not corrected, could result in fan blade
failure, which can result in damage to
the aircraft.

The FAA has reviewed and approved
the technical contents of PW All
Operators Wire (AOW) No. JT8D/72-33/
CTS: CRC-5-4-5-1, dated April 5, 1995,
that describes procedures for periodic
inspection of fan blades for locked
rotors and FOD; unlocking of fan blade
shrouds, if necessary; and lubrication of
fan blade shrouds.

Since an unsafe condition has been
identified that is likely to exist or
develop on other engines of the same
type design, this airworthiness directive
(AD) is being issued to prevent fan blade
failure, which can result in damage to
the aircraft. This AD requires periodic
inspection of fan blades for locked
rotors and FOD; unlocking of fan blade
shrouds, if necessary; and lubrication of
fan blade shrouds. The actions are
required to be accomplished in
accordance with the AOW described
previously.

Since a situation exists that requires
the immediate adoption of this
regulation, it is found that notice and
opportunity for prior public comment
hereon are impracticable, and that good
cause exists for making this amendment
effective in less than 30 days.

Comments Invited

Although this action is in the form of
a final rule that involves requirements
affecting flight safety and, thus, was not
preceded by notice and an opportunity
for public comment, comments are
invited on this rule. Interested persons
are invited to comment on this rule by
submitting such written data, views, or
arguments as they may desire.
Communications should identify the
Rules Docket number and be submitted
in triplicate to the address specified
under the caption ADDRESSES. All
communications received on or before
the closing date for comments will be
considered, and this rule may be
amended in light of the comments
received. Factual information that
supports the commenter’s ideas and
suggestions is extremely helpful in
evaluating the effectiveness of the AD
action and determining whether
additional rulemaking action would be
needed.

Comments are specifically invited on
the overall regulatory, economic,
environmental, and energy aspects of
the rule that might suggest a need to
modify the rule. All comments
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submitted will be available, both before
and after the closing date for comments,
in the Rules Docket for examination by
interested persons. A report that
summarizes each FAA-public contact
concerned with the substance of this AD
will be filed in the Rules Docket.

Commenters wishing the FAA to
acknowledge receipt of their comments
submitted in response to this notice
must submit a self-addressed, stamped
postcard on which the following
statement is made: “Comments to
Docket Number 95—-ANE-20."” The
postcard will be date stamped and
returned to the commenter.

The regulations adopted herein will
not have substantial direct effects on the
States, on the relationship between the
national government and the States, or
on the distribution of power and
responsibilities among the various
levels of government. Therefore, in
accordance with Executive Order 12612,
it is determined that this final rule does
not have sufficient federalism
implications to warrant the preparation
of a Federalism Assessment.

The FAA has determined that this
regulation is an emergency regulation
that must be issued immediately to
correct an unsafe condition in aircraft,
and is not a “‘significant regulatory
action” under Executive Order 12866. It
has been determined further that this
action involves an emergency regulation
under DOT Regulatory Policies and
Procedures (44 FR 11034, February 26,
1979). If it is determined that this
emergency regulation otherwise would
be significant under DOT Regulatory
Policies and Procedures, a final
regulatory evaluation will be prepared
and placed in the Rules Docket. A copy
of it, if filed, may be obtained from the
Rules Docket at the location provided
under the caption ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration amends part 39 of the
Federal Aviation Regulations (14 CFR
part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. App. 1354(a), 1421

and 1423; 49 U.S.C. 106(g); and 14 CFR
11.89.

§39.13 [Amended]

2. Section 39.13 is amended by
adding the following new airworthiness
directive:

95-12-19 Pratt & Whitney: Amendment 39—
9270. Docket 95-ANE-20.

Applicability: Pratt & Whitney (PW)
Models JT8D-209, -217, —217A, —-217C, and
—219 turbofan engines that have installed fan
blades, Part Numbers 798821, 798821-001,
808121, 808121-001, 809221, 811821,
851121, 851121-001, 5000021-02, 5000021—
022, and 5000021-032. These engines are
installed on but not limited to McDonnell
Douglas MD-80 series aircraft.

Note: This airworthiness directive (AD)
applies to each engine identified in the
preceding applicability provision, regardless
of whether it has been modified, altered, or
repaired in the area subject to the
requirements of this AD. For engines that
have been modified, altered, or repaired so
that the performance of the requirements of
this AD is affected, the owner/operator must
use the authority provided in paragraph (b)
to request approval from the FAA. This
approval may address either no action, if the
current configuration eliminates the unsafe
condition, or different actions necessary to
address the unsafe condition described in
this AD. Such a request should include an
assessment of the effect of the changed
configuration on the unsafe condition
addressed by this AD. In no case does the
presence of any modification, alteration, or
repair remove any engine from the
applicability of this AD.

Compliance: Required as indicated, unless
accomplished previously.

To prevent fan blade failure, which can
result in damage to the aircraft, accomplish
the following:

(a) Inspect fan blades and shrouds, unlock
fan blade shrouds, and lubricate fan blade
shrouds, in accordance with the intervals and
procedures described in Parts 1 and 2 of PW
All Operators Wire (AOW) No. JT8D/72-33/
CTS: CRC-5-4-5-1, dated April 5, 1995.

(b) An alternative method of compliance or
adjustment of the compliance time that
provides an acceptable level of safety may be
used if approved by the Manager, Engine
Certification Office. The request should be
forwarded through an appropriate FAA
Principal Maintenance Inspector, who may
add comments and then send it to the
Manager, Engine Certification Office.

Note: Information concerning the existence
of approved alternative methods of
compliance with this airworthiness directive,
if any, may be obtained from the Engine
Certification Office.

(c) Special flight permits may be issued in
accordance with sections 21.197 and 21.199
of the Federal Aviation Regulations (14 CFR
21.197 and 21.199) to operate the aircraft to
a location where the requirements of this AD
can be accomplished.

(d) The requirements of this AD shall be
done in accordance with the following
service document:

Document no. Pages Date

PW AOW No.
JT8D/72-33/
CTS: CRC-5-4-
5-1.

Total pages: 5.

1-5 | April 5, 1995.

This incorporation by reference was
approved by the Director of the Federal
Register in accordance with 5 U.S.C.
552(a) and 1 CFR part 51. Copies may
be obtained from Pratt & Whitney, 400
Main St., East Hartford, CT 06108.
Copies may be inspected at the FAA,
New England Region, Office of the
Assistant Chief Counsel, 12 New
England Executive Park, Burlington,
MA,; or at the Office of the Federal
Register, 800 North Capitol Street NW.,
suite 700, Washington, DC.

(e) This amendment becomes effective
on June 30, 1995.

Issued in Burlington, Massachusetts, on
June 5, 1995.

Ronald L. Vavruska,

Acting Manager, Engine and Propeller
Directorate, Aircraft Certification Service.

[FR Doc. 95-14638 Filed 6-13-95; 9:16 am]
BILLING CODE 4910-13-U

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

18 CFR Part 381
[Docket No. RM95-11-000]

Annual Update of Filing Fees

June 9, 1995.
AGENCY: Federal Energy Regulatory
Commission.

ACTION: Final rule.

SUMMARY: In accordance with the
Commission’s regulations, the
Commission issues this update of its
filing fees. This document provides the
yearly update using data in the
Commission’s Payroll Utilization
Reporting System to calculate the new
fees. The purpose of updating is to
adjust the fees on the basis of the
Commission’s costs for Fiscal Year
1994,

EFFECTIVE DATE: July 17, 1995.

FOR FURTHER INFORMATION CONTACT:
Maria Bondarenko, Office of the
Executive Director and Chief Financial
Officer, Federal Energy Regulatory
Commission, 810 First Street, N.E.,
Room 631, Washington, D.C. 20426,
(202) 219-2877.

SUPPLEMENTARY INFORMATION: In
addition to publishing the full text of
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this document in the Federal Register,
the Commission also provides all
interested persons an opportunity to
inspect or copy the contents of this
document during normal business hours
in Room 3308, 941 North Capitol Street,
N.E., Washington, D.C. 20426.

The Commission Issuance Posting
System (CIPS), an electronic bulletin
board service, provides access to the
texts of formal documents issued by the
Commission. CIPS is available at no
charge to the user and may be accessed
using a personal computer with a
modem by dialing (202) 208-1397. To
access CIPS, set your communications

software to 19200, 14400, 12000, 9600,
7200, 4800, 2400, or 1200bps, full
duplex, no parity, 8 data bits, and 1 stop
bit. The full text of this document will
be available on CIPS for 60 days from
the date of issuance in ASCII and
WordPerfect 5.1 format. After 60 days
the document will be archived, but still
accessible. The complete text on
diskette in WordPerfect format may also
be purchased from the Commission’s
copy contractor, La Dorn Systems
Corporation, also located in Room 3308,
941 North Capitol Street, N.E.,
Washington, D.C. 20426.

The Federal Energy Regulatory
Commission (Commission), by its
designee the Executive Director and
Chief Finanical Officer is issuing this
document to update filing fees the
Commission assesses for specific
services and benefits provided to
identifiable beneficiaries. Pursuant to
§381.104 of the Commission’s
regulations, the Commission is
establishing updated fees on the basis of
the Commission’s Fiscal Year 1994
costs. The adjusted fees announced in
this document are effective July 17,
1995. The new fee schedule is as
follows:

Fees Applicable to the Natural Gas Policy Act

1. Review of jurisdictional agency determinations. (18 CFR 38L.402) ........oiiiiiiiiiiiiaiiiie ettt e et e e e st e e e sbree s saneeeeaneeeas $100
2. Petitions for rate approval pursuant to 18 CFR 284.123(b)(2). (18 CFR 381.403) .... 5,740
3. Initial or extension reports for Title 11l transactions. (18 CFR 38L.404) .....coiuiii it iiiie ettt ettt e et e st e e s snaeeeaneeeeannes 120
Fees Applicable to General Activities
1. Petition for issuance of a declaratory order (except under Part | of the Federal Power Act). (18 CFR 381.302) .......cccceevvveeenunenn. 11,550
2. Review of a Department of Energy remedial order:
Amount in Controversy
$0—9,999. (18 CFR 38L.303(1)) -+euveeurereeueerteaieerteaieeatesseesteeseete et etesae e bt ase e s e abe e b e sb e e b e ek e e bt eb £ e a bt eb £ eas e eh £ e et eb e e R et e Rt a e e eb e h e e e bt e et et s 100
$10,000-29,999. (18 CFR 381.303(b)) 600
$30,000 or more. (18 CFR 381.303(a)) 16,860
3. Review of a Department of Energy denial of adjustment:
Amount in Controversy
$0-9,999. (18 CFR 38L.304(1)) -erveeueerueameerueaseeiueeiesteeseesteestenteaseesteaseeeeaseeseaseeseaseeseaseenseaseenseaseeneeaseeneeareeneeaaeeneeeneeneeareeneenteeneennen 100
$10,000-29,999. (18 CFR 381.304(b)) 600
$30,000 or more. (18 CFR 381.304(a)) 8,840
4. Written legal interpretations by the Office of the General Counsel. (18 CFR 381.305(a)) 3,310
Fees Applicable to Natural Gas Pipelines
1. Pipeline certificate applications pursuant to 18 CFR 284.224. (18 CFR 381.207(10)) ...ecceeiiiiieeiiiieeriiee et 1,000
Fees Applicable to Cogenerators and Small Power Producers
1. Certification of qualifying status as a small power production facility. (18 CFR 381.505(a)) 9,930
2. Certification of qualifying status as a cogeneration facility. (18 CFR 381.505(a)) ..... 11,240
3. Applications for exempt wholesale generator status. (18 CFR 38L.801) .....c.ccicuiiuiiriiiiiiierieeeiiie sttt e sttt e e naeesee e 1,020

List of Subjects in 18 CFR Part 381

Electric power plants, Electric
utilities, Natural gas, Reporting and
recordkeeping requirements.
Christie McGue,

Executive Director and Chief Financial
Officer.

In consideration of the foregoing, the
Commission amends Part 381, Chapter I,
Title 18, Code of Federal Regulations, as
set forth below.

118 CFR 375.313(a)

PART 381—FEES

1. The authority citation for Part 381
continues to read as follows:

Authority: 15 U.S.C. 717-717w; 16 U.S.C.
791-828c, 2601-2645; 31 U.S.C. 9701; 42
U.S.C. 7101-7352; 49 U.S.C. 60502; 49 App.
U.S.C. 1-85.

§381.302 [Amended]
2.1n 8381.302, paragraph (a) is

amended by removing “$10,930" and
inserting “$11,550” in its place.

3. In §381.303, paragraph (a) is
amended by removing “$15,960"" and
inserting “$16,860" in its place.

§381.304 [Amended]

4. In §381.304, paragraph (a) is
amended by removing “$8,370” and
inserting “$8,840" in its place.

§381.305 [Amended]

5. In §381.305, paragraph (a) is
amended by removing “$3,130” and
inserting “$3,310" in its place.
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§381.403 [Amended]

6. Section 381.403 is amended by
removing “$5,440” and inserting
“$5,740 in its place.

§381.505 [Amended]

7. In §381.505, paragraph (a) is
amended by removing “$9,400” and
inserting “$9,930" in its place and by
removing “$10,640”" and inserting
“$11,240” in its place.

§381.801 [Amended]

8. Section 381.801 is amended by
removing “$1,350” and inserting
“$1,020" in its place.

[FR Doc. 95-14595 Filed 6-14-95; 8:45 am]
BILLING CODE 6717-01-P

SUSQUEHANNA RIVER BASIN
COMMISSION

18 CFR Parts 803, 804 and 805

Review and Approval of Projects;
Special Regulations and Standards;
Hearings/Enforcement Actions

AGENCY: Susquehanna River Basin
Commission (SRBC)

ACTION: Final rule.

SUMMARY: This action finalizes adoption
of a reorganized and revised set of
regulations and procedures for review of
projects. These regulations implement
the commission’s general project review
authority set forth in Section 3.10 of the
Susguehanna River Basin Compact and
its authority under other portions of the
compact to set standards for the
operation of projects and to enforce its
regulations. Other regulations cover
registration of water withdrawals and
water conservation.

EFFECTIVE DATE: May 11, 1995.

ADDRESSES: 1721 N. Front Street,
Harrisburg, Pa. 17102—-2391.

FOR FURTHER INFORMATION CONTACT:
Richard A. Cairo or John D. Graham,
717-238-0422.

SUPPLEMENTARY INFORMATION:
History

These regulations were first proposed
on May 12, 1994 and appeared in the
Federal Register on June 8, 1994 at p.
29563. They replace the commission’s
existing project review regulations
found in Part 803 of the Code of Federal
Regulations. Their purpose is to
improve the overall precision and
clarity of the regulations; to reorganize
the regulations into an integrated format
that is more readily understood by the
regulated community; and to address
subject matter not addressed or

inadequately addressed in the existing
regulations.

A series of eight public hearings were
held throughout the river basin during
the summer of 1994. The hearings
produced a large number of comments,
most of which were directed to the
revised consumptive use regulation.
Agriculture and public water suppliers
provided most of these comments. After
considering these comments and
making a number of changes in the
originally proposed regulation, the
commission held a final hearing on
March 9, 1995. Additional changes were
made in response to the comments
received at this hearing. A copy of a
document showing all of these changes
may be obtained upon request to the
commission at the above address or
phone.

Due to the many comments and
guestions raised on the consumptive use
portion of the regulations, and because
of the complexity and potential
regulatory impacts of that particular
regulation, the Commission determined
that further consultations and
discussions with the regulated
community will be needed before final
action. At the same time, the
Commission feels that the remaining
portion of the regulations will greatly
improve the Commission’s regulations
and procedures for review of projects
and should be adopted as soon as
possible. Therefore, the Commission is
proceeding with final rulemaking on
these regulations, except for the
proposed revisions to the regulation on
the consumptive use of water which are
deferred. The current consumptive use
regulation found at 18 CFR 803.61 is
substantially retained and renumbered
as §803.42. The Commission will
continue the consultation process with
the regulated community in an effort to
develop a future strategy for the
management of agricultural and public
water supply uses. The current
suspension of the consumptive use
regulation with respect to agricultural
consumptive uses under Commission
Resolution 94-05 also remains in effect.

The comments relating to the non-
consumptive use portion of the
regulations are summarized below and
responses provided.

Comments/Responses

1. Public water suppliers do not have
the legal authority to enforce water
conservation requirements.

Response: The water conservation
standards which are set forth in the
omnibus package have been in effect
since 1979 without burdening public
water suppliers on the issue of
enforcement of conservation measures.

The regulation says that such measures
shall be implemented ‘“‘as circumstances
warrant.” We see no real difficulty for
water suppliers to distribute literature to
customers describing water
conservation techniques and
implementing a water pricing structure
that encourages conservation. As for
requiring installation of conservation
devices, at least this could be
implemented as a requirement for
hookups to the system if not directly
mandated.

2. The duration of approvals should
be the same as that of accompanying
permits issued by the state. If no state
permit duration is specified, the SRBC
approval should be perpetual. Making
the approval duration retroactive to
projects already approved by SRBC is
unfair and perhaps an unconstitutional
taking of a vested right. Twenty-five
years may not enough time to amortize
investments some in big, complex
plants where large sums of money were
invested.

Response: The proposed regulation
does tie permit duration to any
accompanying permit issued by a
signatory party. We feel that 25 years is
a reasonable duration to otherwise give
to a project sponsor so that the
investment he has made in the project
can be sufficiently amortized. To cover
those situations where, for some good
reason, 25 years is not appropriate, we
propose to add a sentence to §803.30(a)
stating, “The Commission, upon its own
motion or that of a project sponsor, may
modify this duration in consideration of
such factors as the time needed to
amortize a project investment, the time
needed to secure project financing, the
potential risks of interference with an
existing project, and other equitable
factors.” To address the concern over
the retroactive application of the 25 year
duration to projects already approved by
the Commission, we propose to how
add five years to this permit duration
from the time of the Commission’s
initial approval. This will help to
mitigate the effects of the retroactive
application of the permit duration and
stagger the time periods when these
previously approved projects come up
for renewal.

3. Three years is not enough time for
a project sponsor to implement an
approved project. This should be
extended to four years.

Response: The proposed regulation
(8 803.3(b)) already allows the extension
or renewal of an approval upon the
request of the applicant. The
Commission is not likely to refuse any
reasonable request for an extension.

4. Hydroelectric projects should be
specifically exempted from § 803.44,
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and electric generating plants in general
should be exempted from § 804.20. Such
plants do not properly fit into the
category of projects covered by these
sections.

Response: In most cases, run of river
hydroelectric projects, by their very
process of passing water through, will
not be considered a withdrawal of
water. But what if there is a scenario
wherein a hydroelectric facility is
somehow conveying water that would
normally pass directly into the tail race
to supply another water use? The
commission needs to be able to deal
with such an eventuality.

We therefore propose to add a
provision exempting hydroelectric
projects from 8§ 803.44 except to the
extent that such projects constitute a
withdrawal as defined in 8 803.3.
Hydroelectric sponsors should keep in
mind the fact that, while hydro projects
will generally be exempt under § 803.44,
they may still be subject to commission
approval under the general project
review requirements of Section 3.10 of
the Compact and these regulations.

With respect to § 804.20 on water
conservation standards, electric
generating (fossil-nuclear) facilities are
basically industrial type activities. The
current proposal does allow sufficient
flexibility for the calculations in lieu of
metering if indeed metering is
impractical for an electric generating
station. We recognize that the utilities
have undertaken practices such as
recirculation which have contributed to
water conservation efforts. The
commission is willing to work with the
utilities to identify other conservation
techniques that would be considered
unique to utility operations.

5. Under §8803.43 & 803.44, the
commission should not require metering
for water use by electric generating
facilities and should require only
monthly reporting.

Response: We agree that more
flexibility is needed on surface
withdrawals, so we would propose to
add the words ‘“‘or other suitable
methods of measurement” to § 803.44
(c). We also agree to allow the
commission to designate, on an ad hoc
basis, whether daily, weekly, or
monthly records shall be kept. (§ 803.44
(d).
With respect to § 803.43, the
commission has the ability to waive any
requirements of the regulations so long
as the purposes of the regulations are
not violated. If there are good reasons
for not doing the normal metering or for
having only monthly data reported, the
commission will listen and is not likely
to refuse any reasonable request.
Meanwhile, the commission generally

feels that some interval more frequent
than one month is desirable for ground
water management.

6. The regulations should not be
applied on a retroactive basis. This may
even be illegal and is unfair to the
owners of existing facilities.

Response: The consumptive use
regulation has been retroactive since
1976. The only new retroactive
application in proposed revisions to
Part 803 is the approval durations.
However, we are not proposing to revise
it at this time. The ground water and
conservation regulation effective dates,
which were previously established, are
simply preserved. The surface water
regulation is made only prospectively
effective. There is nothing inherently
illegal with a retroactive effective date
so long as proper safeguards are
included.

7. In Section 803.3, a better definition
of trigger flow is needed to provide
clarification of the intent and purpose of
trigger flow, relative to what becomes
triggered.

Response: The definition of trigger
flow relates to Section 803.42 and has
been removed for the present time.

8. SRBC should not place the onus of
responsibility for notifying the public of
an application on the applicant. The
regulation calling for notification of
municipalities needs clarified. It sounds
like an applicant must notify every
municipality in the county.

Response: Agree that the wording on
municipal notification needs revised to
make clear that SRBC is not requiring
that every municipality in the county be
notified, only those in which the project
is situated. As for notification
responsibilities, agree that the portion of
the regulation requiring project sponsor
to notify other interested parties known
to the project sponsor and SRBC is a
vague requirement and we would agree
to delete it.

9. In Subpart D—Standards for
Review and Approval of Projects, the
factors for disapproval of a project by
the SRBC are too broad and allow too
much discretion on the part of the
Commission. Approval/disapproval
should be based on evidentiary
standards.

Response: The standards for review
and approval of projects set forth in
Subpart D come directly from the
Susquehanna River Basin Compact,
Section 3.10.

10. Water conservation standards
need to be strengthened. For example,
the type of water conservation devices
mentioned in §804.20 could be
specified.

Response: We agree that the water
conservation requirement could be

made more specific. As an interim
measure, we will retain the existing
language and develop more specific
criteria for future consideration.

11. Ten days notice in a state bulletin,
as required in §805.1 is not sufficient
time before a public hearing regarding
rulemaking.

Response: The notices in state
bulletins will not be the only means of
publishing such hearings. There will be
a 20-day notice in the Federal Register,
a publication that is distributed
generally throughout all three signatory
states. Such hearings will also be
announced in various Commission news
releases, the Guardian newsletter and
the meeting minutes. The news releases
alone receive widespread dissemination
throughout the basin to media and other
interested parties who have expressed
an interest in Commission activities.
Staff has found that, unlike the Federal
Register, the state bulletins and registers
appear only weekly and are slower in
publishing hearing notices. The lead
times for publishing in the state
bulletins 20 days in advance of hearings
can be difficult to meet; hence, the 10-
day requirement for state registers and
bulletins.

12. The project review procedures set
forth in Part 803 are too closely tied to
the project review authority under
Section 3.10 of the compact. There
needs to be a clearer statement that this
part is also intended to implement the
Commission’s authority under Section
3.4 of the compact to set standards for
the operation of projects and facilities.

Response: Staff agrees and is inserting
language to make it clear that Part 803
also covers the setting of standards
under Section 3.4 of the compact and
that neither Section 3.10 of the compact
nor anything else in the proposed
regulations should be construed as a
limitation on the exercise of Section 3.4
powers.

13. The Commission’s authority to set
standards for the operation of projects
under § 3.4 (2) of the Compact does not
give the commission authority to
“approve’ such projects unless they
also fall into the category of projects
listed in § 3.10—Review and Approval.

Response: We disagree. Both sections
3.4 (9) and 15.2 provide authority to the
commission to make rules and
regulations to implement, effectuate and
enforce the compact. If an agency sets
standards for the operation of projects,
it may adopt procedures whereby it can
review the project and confirm that the
project sponsor has complied with the
standards set for the project. We would
also point to §3.10 (2) which states that
*“(a)pproval of the commission shall be
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required for, but not limited to, the
following * * *”

14. There are no specific provisions in
the proposed rules pertaining to
wetlands.

Response: While there are no specific
references to wetlands in the proposed
regulations, § 803.41—General
Standards for Review of Projects,
stipulates that: (a) A project shall not be
detrimental to the proper conservation,
development, management or control of
the water resources of the basin; and (b)
The Commission may modify and
approve as modified, or may
disapprove, a project if it determines
that the project is not in the best interest
of the conservation, development,
management or control of the basin’s
water resources, or is in conflict with
the comprehensive plan. The
comprehensive plan does call for the
avoidance of dredging and other human
alterations of wetlands. All applicants
must also obtain applicable federal and
state approvals, in addition to SRBC
approvals. Thus, the Commission is
adequately equipped to deal with
threats to wetlands within the project
review process.

15. In proposed § 803.5, projects
which may require review and approval,
there are no objective standards or
methodologies to determine whether a
project falls into one of the categories
that “may”’ need approval and thus a
request for determination. An example
is the reference to “‘projects that have a
significant effect upon the
comprehensive plan.” Such specific
standards might allow an applicant to
by-pass the “‘request for determination”
procedure outlined in §803.22 and
apply directly to the Commission for
approval.

Response: The compact itself uses this
language and does not attempt to define
it, leaving it to the discretion and
judgment of the Commission. As long as
the Commission does not act arbitrarily
or abuse its discretion, it seems
appropriate for the Commission to make
this judgment on a case-by-case basis.
Hard and fast definitions of what
constitutes a significant effect on the
comprehensive plan would detract from
the flexibility and discretion accorded
the Commission by the compact.

16. Under §803.22, a project sponsor
cannot rely on the Executive Director’s
determination on whether a project
requires commission approval.

Response: The commission feels that
there ought to be some method of appeal
of the Director’s determination to the
full commission. This is not unlike the
appeal that is always available to the
town council or zoning hearing board
on a decision made by the local zoning

officer. This proposed procedure is
patterned after a similar and very
successful regulation of the Delaware
River Basin Commission.

17. The form of certification of the
giving of notice of an application under
§803.25 is not clear. The Commission
should provide the form of certification.

Response: Agreed. Wording is added
providing that notice shall be given on
a form provided by the Commission.

18. §803.26(5) states that the staff will
determine the appropriate application
fee. The regulations should state how
and on what basis the application fee
will be determined.

Response: Agreed. Wording is added
indicating that the fee will be
determined in accordance with SRBC’s
project review fee schedule, which has
been adopted under separate resolution.

19. Under §803.32—Reopening/
Modifications, it is not prudent to allow
any “interested party”’ to reopen a
project docket at any time. Once a
project docket is reopened by any
“interested party,” it may set an
undesirable precedent. If any party can
request a reopening, it undermines the
reliance that a project sponsor can place
on an approval granted by the
Commission. Considerable resources
may have already been expended by the
project sponsor in reliance on such an
approval.

Response: Since it is the Commission
which ultimately decides whether a
reopening of a docket has merit, we are
not alarmed at the use of the term
“interested party.” We feel that broad
public participation in the project
review process is to be encouraged, not
discouraged by stringent limits placed
on those who can and cannot come
before the Commission. The
Commission is an administrative forum
where projects affecting the public
interest are evaluated, not a judicial
forum where there is a specific
controversy involving defined parties
who must have standing to participate.
We have further concerns about trying
to differentiate between those persons
who are “‘interested parties’” under
§803.21(e) and those persons who
would, under the utilities’ proposal, be
‘“‘affected parties.”” Nevertheless, we do
understand the need for a project
sponsor to be able to rely on an approval
given by the Commission. We are
therefore adding language to § 803.32
requiring an interested party to show by
a preponderance of the evidence that an
impact or a threat to public health,
safety and welfare exists and giving the
executive director the authority to
determine whether an interested party
has made out a prime facie case favoring
reeopening of the docket.

20. The Commission should clarify
whether a project subject to renewed
approval under §803.30(c) is to be
considered a ‘“‘proposed project’ for
purposes of the approval standards set
forth in subpart D of Part 803.

Response: Agreed. Wording is added
to §803.30(c) clarifying this point.

21. In 8805.2, it is unfair to assess all
of the adjudicatory hearing costs to the
project sponsor.

Response: The regulation states that
the hearing officer shall assess these
costs to the project sponsors or others,
as deemed equitable. The hearing officer
will be able to weigh the equities and
then assess costs accordingly. Costs will
not necessarily be wholly assessed
against a sponsor in each and every
case. There is room for the officer to use
his/her discretion to be fair to all
parties. This regulation is based on
procedures successfully implemented
by the Delaware River Basin
Commission.

22. A joint permitting process with
the signatory agencies should be
developed as part of or concurrent with
this rulemaking process.

Response: § 803.6 of the proposed
regulation allows for such cooperation
with the signatory parties. Staff will
attempt to work out such cooperative
arrangement once the rulemaking
package is in place.

23. Definition of “diversion” should
be broadened to include transfers
between subbasins.

Response: The definition of
“diversion” comes from the compact.
The Commission cannot broaden its
scope, though certainly the effects of a
trans-subbasin withdrawal can be
considered as part of the project review
evaluation process.

24. The costs of an adjudicatory
hearing should not be assessed against
a signatory party.

Response: This should be left to the
discretion of the hearing officer as he/
she deems equitable.

25. §803.24(b)(4) should include the
word “estimated’’ before the words
“‘completion date”” and ““‘construction
schedule.”

Response: Agreed.

26. Water is not owned by any single
person. It may be used by individuals,
but it is a resource belonging to all the
people of the basin. Water must be
managed comprehensively by the SRBC.
All users must contribute in some
fashion to wise management of the
basin’s waters.

Response: Agreed, though in
managing the basin’s waters, the
Commission understands the need to
consider the special needs and
challenges facing various users.
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27. Some farmers, particularly those
in New York State, expressed
opposition to water use registration as
increasing their paper work loads and
setting them up for future regulation. It
was suggested that the commission
either withdraw the registration
regulation or apply it only in the
signatory states who desired such
registration.

Response: The Commission believes
that registration will give farmers
equitable standing with the SRBC and
perhaps with the courts if use conflicts
develop with another water user.
Registration will also help the
Commission do a better job of managing
the resource. The State of Maryland’s
experience with registering agricultural
water uses has been very positive and
has won the support of Maryland
farmers. Pennsylvania farmers also
support registration for this reason.
Because support for registration does
not appear universal, however, the
commission is adding language to
§804.1 making the requirement for the
registration of water withdrawals
exceeding 10,000 gpd subject to the
consent of the affected signatory state.

28. With respect to § 803.24 (b)(2)(vi)
and §803.43, the PF&B believes that the
use of the word “‘substantial’ before
“adverse impact” in each of these
sections introduces potentially
unintended ambiguity to the
regulations. No where is the term
“substantial’ defined.

Response: The use of the word
“substantial”’ is intended to prevent the
application of these sections to the most
deminimus effects. The word
“substantial,” though not defined, is
used to describe the level of evidence
that must be present for an
administrative agency to justify a
regulatory action. Under the
‘“substantial evidence” criteria, only a
relatively small amount of evidence is
needed to justify agency action. Thus,
we do not believe that the word
“substantial” introduces ambiguity
anymore than the widespread use in
thousands of statutes and judicial
decisions of the word ‘“‘reasonable.”

29. With respect to § 803.44(d), new
subsection should be added which
would require the immediate reporting
of violations of release or flow-by
conditions along with documentation of
the reasons for the violations.

Response: The commission does not
wish to suggest to such users that it may
be acceptable to violate the flow by
requirements. If they do so, there are
sanctions available to deal with such
violations.

30. The commission should permit an
applicant to by pass a request for

determination under § 803.22 when it is
fairly certain that approval will
ultimately be required. The need for a
project to submit a “‘request for
determination” and an application for
approval is duplicative.

Response: In fact, the Commission
would not require that an applicant
submit a “‘request for determination” in
all cases. If an applicant’s project falls
into one of the categories listed in
§803.4 (Projects requiring review and
approval), the applicant then submits an
application directly to the commission.

The “‘request for determination™
proceeding is provided largely for the
benefit of potential applicants whose
projects fall into the category of projects
listed in §803.5 (Projects which may
require review and approval). The
“request for determination’ procedure
could possibly remove the need for
them to make a formal application.

The level of information to be
provided to the Executive Director in a
request for determination will be far less
than that required for an application so
that duplication should be minimal.
Nevertheless, to accommodate
applicants who feel that their projects
are likely to be classified as requiring
the commission’s approval, the
commission is adding a clause allowing
the Executive Director, at an applicant’s
request, to waive the “‘request for
determination” and proceed directly to
the filing of an application for approval.

31. The definition for “withdrawal”’
in 8803.3 is inconsistent with the
definition of withdrawal in the
Susquehanna River Basin Compact.

Response: Agreed. The definition of
“withdrawal’ in the compact should be
substituted for the proposed definition
of withdrawal.

32. A phrase should be added to
§803.28, Application/monitoring fees,
indicating that a public hearing shall be
held prior to the imposition of such
fees.

Response: Under Section 3.9 of the
compact, such hearings are already
required.

List of Subjects
18 CFR Part 803

Administrative practice and
procedure, water resources.

18 CFR Part 804
Water resources.
18 CFR Part 805

Administrative practice and
procedure.

Dated: June 9, 1995.
Paul O. Swartz,
Executive Director.

Accordingly, Chapter VIII of title 18 of
the Code of Federal Regulations is
amended as set forth below:

1. Part 803 is revised to read as
follows:

PART 803—REVIEW AND APPROVAL
OF PROJECTS

Subpart A—General Provisions

Sec.

803.1 Introduction.

803.2 Purposes.

803.3 Definitions.

803.4 Projects requiring review and
approval.

803.5 Projects which may require review
and approval.

803.6 Concurrent project review by
signatory parties.

803.7 Waiver/modification.

Subpart B—Application Procedure

803.20 Purpose of this subpart.

803.21 Preliminary consultations.

803.22 Request for determination.

803.23 Submission of application.

803.24 Contents of application.

803.25 Notice of application.

803.26 Staff review/action/
recommendations.

803.27 Emergencies.

803.28 Application/monitoring fees.

Subpart C—Terms and Conditions of
Approval

803.30 Duration of approvals.
803.31 Transferability of approvals.
803.32 Reopening/modification.
803.33 Waiver/modification.

803.34 Interest on fees.

Subpart D—Standards for Review and

Approval/Special Standards

803.40 Purpose of this subpart.

803.41 General standards.

803.42 Standards for consumptive uses of
water.

803.43 Standards for ground-water
withdrawals.

803.44 Standards for surface-water
withdrawals.

Authority: Secs. 3.4, 3.8, 3.10 and 15.2,
Pub. L. 91-575, 84 Stat. 1509 et seq.

Subpart A—General Provisions

§803.1 Introduction.

(a) This part establishes the scope and
procedures for review and approval of
projects under Section 3.10 of the
Susquehanna River Basin Compact,
Public Law 91-575, 84 Stat. 1509 et
seq., (the compact) and establishes
special standards under Section 3.4 (2)
of the compact governing water
withdrawals and the consumptive use of
water. The special standards established
pursuant to Section 3.4 (2) shall be
applicable to all water withdrawals and
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consumptive uses in accordance with
the terms of those standards,
irrespective of whether such
withdrawals and uses are also subject to
project review under Section 3.10.

(b) Except for activities relating to site
evaluation, no person or governmental
entity shall begin construction or
operation of any project subject to
commission review and approval until
such project is approved by the
commission.

(c) When projects subject to
commission review and approval are
sponsored by governmental entities, the
commission shall submit
recommendations and findings to the
sponsoring agency which shall be
included in any report submitted by
such agency to its respective legislative
body or to any committee thereof in
connection with any request for
authorization or appropriation therefor.
The commission review will ascertain
the project’s compatibility with the
objectives, goals, guidelines and criteria
set forth in the comprehensive plan. If
determined compatible, the said project
will also be incorporated into the
comprehensive plan if so required by
the compact. This part, and every other
part of 18 CFR chapter VIII, shall also
be incorporated into and made a part of
the comprehensive plan.

(d) If any portion of this part, or any
other part of 18 CFR chapter VIII, shall,
for any reason, be declared invalid by a
court of competent jurisdiction, all
remaining provisions shall remain in
full force and effect.

(e) Except as otherwise stated in this
part this part shall be effective on May
11, 1995; provided, however, that
nothing in this paragraph shall be
deemed to exempt:

(1) Any project which has been or
could have been subject to review and
approval by the commission under the
authority set forth in Section 3.10 of the
compact or any prior regulations of the
commission; or

(2) Any withdrawal or consumptive
use which has been or could have been
subject to special standards adopted
pursuant to Section 3.4 (2) of the
compact.

(f) When any period of time is referred
to in this part, such period in all cases
shall be so computed as to exclude the
first and include the last day of such
period. Whenever the last day of any
such period shall fall on Saturday or
Sunday, or on any day made a legal
holiday by the law of the United States,
such day shall be omitted from the
computation.

(9) Any forms or documents
referenced in this part may be obtained

from the commission at 1721 N. Front
Street, Harrisburg, PA 17102-2391.

§803.2 Purposes.

(a) The general purposes of this part
are to advance the purposes of the
compact and include but are not limited
to:

(1) The promotion of interstate
comity;

(2) The conservation, utilization,
development, management, and control
of water resources under
comprehensive, multiple purpose
planning; and

(3) The direction, supervision and
coordination of water resources efforts
and programs of federal, state and local
governments and of private enterprise.

(b) In addition, §8803.42, 803.43 and
803.44 contain the following specific
purposes: Protection of public health,
safety and welfare; stream quality
control; economic development;
protection of fisheries and aquatic
habitat; recreation; dilution and
abatement of pollution; the regulation of
flows and supplies of surface and
ground waters; the avoidance of
conflicts among water users; the
prevention of undue salinity; and
protection of the Chesapeake Bay.

(c) The objective of all interpretation
and construction of this part is to
ascertain and effectuate the purposes
and the intention of the commission set
out in paragraph (b) of this section.

§803.3 Definitions.

For purposes of this part, the words
listed in this section are defined as
follows:

Agricultural water use. A water use
associated primarily with the raising of
food or forage crops, trees, flowers,
shrubs, turf, aquaculture and livestock.

Application. A request for action by
the commission in written form
including without limitation thereto a
letter, referral by any agency of a
signatory party, or an official form
prescribed by the commission.

Basin. The Susquehanna River basin.

Commission. The Susquehanna River
Basin Commission, a body politic
created under Article 2, Section 2.1 of
the compact.

Compensation. Water utilized or
provided from storage as makeup for a
consumptive use.

Comprehensive plan. The
“Comprehensive Plan for Management
and Development of the Water
Resources of the Susquehanna River
Basin” prepared and adopted by the
commission pursuant to Article 3,
Section 3.3 of the compact.

Construction. Clearing or excavation
of the site or installation of any portion
of the project on the site.

Consumptive use. Consumptive use is
the loss of water from a ground-water or
surface water source through a
manmade conveyance system (including
such water that is purveyed through a
public water supply system), due to
transpiration by vegetation,
incorporation into products during their
manufacture, evaporation, diversion
from the Susquehanna River basin, or
any other process by which the water
withdrawn is not returned to the waters
of the basin undiminished in quantity.
Deep well injection shall not be
considered a return to the waters of the
basin.

Dedicated augmentation. Release
from an upstream storage facility which
is required for any other instream or
withdrawal use.

Deep well injection. Injection of waste
or wastewater substantially below
aquifers containing fresh water.

Diversion. The transfer of water into
or from the basin.

Executive Director. The chief
executive officer of the commission
appointed pursuant to Article 15,
Section 15.5 of the compact.

Facility. Any real or personal
property, within or without the basin,
and improvements thereof or thereon,
and any and all rights of way, water,
water rights, plants, structures,
machinery, and equipment acquired,
constructed, operated, or maintained for
the beneficial use of water resources or
related land uses or otherwise
including, without limiting the
generality of the foregoing, any and all
things and appurtenances necessary,
useful, or convenient for the control,
collection, storage, withdrawal,
diversion, release, treatment,
transmission, sale, or exchange of water;
or for navigation thereon, or the
development and use of hydroelectric
energy and power, and public
recreational facilities; of the propagation
of fish and wildlife; or to conserve and
protect the water resources of the basin
or any existing or future water supply
source, or to facilitate any other uses of
any of them. For purposes of this part
and every other part contained in this
chapter, a facility shall be considered a
project (see definition of project in this
section).

Governmental entity. The federal
government, the signatory states, their
political subdivisions, public
corporations, public authorities and
special purpose districts.

Ground-water source. (1) Pumped
wells or well fields;

(2) Flowing wells;

(3) Pumped quarries, pits, and
underground mines having no
significant surface water inflow
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(significant meaning that any surface
water inflow is greater than the
withdrawal); or

(4) A spring in which the water level
is sufficiently lowered by pumping to
eliminate the surface flow. All other
springs will be considered to be surface
water.

Person. An individual, corporation,
partnership, unincorporated association,
and the like and shall have no gender
and the singular shall include the
plural.

Pre-compact use. The maximum
average quantity or volume of water
consumptively used over any
consecutive 30 day period prior to
January 23, 1971 expressed in “gallons
per day” (gpd). . .

Project. Any work, service, activity, or
facility undertaken which is separately
planned or financed for the
conservation, utilization, control,
development, or management of water
resources which can be established and
utilized independently, or as an
addition to an existing facility, and can
be considered as a separate entity for
purposes of evaluation.

Signatory party. The States of
Maryland and New York, the
Commonwealth of Pennsylvania, and
the United States of America.

Signatory state. The States of
Maryland and New York, the
Commonwealth of Pennsylvania.

Sponsor. Any person or governmental
entity proposing to undertake a project.
The singular shall include the plural.

Surface water source. Any river,
perennial stream, natural lake or pond,
spring, wetland or other body of surface
water situated in the basin.

Susquehanna River basin. The area of
drainage of the Susquehanna River and
its tributaries into the Chesapeake Bay
to the southern edge of the former
Pennsylvania Railroad Bridge between
Havre de Grace and Perryville,
Maryland.

Water(s). Surface and ground water(s)
contained within the Susquehanna
River basin either before or after
withdrawal.

Withdrawal. A taking or removal of
water from any source within the basin
for use within the basin.

§803.4 Projects requiring review and
approval.

(a) The following projects are subject
to review and approval by the
commission and require an application
to be submitted to the commission in
accordance with the procedures
outlined in §803.23:

(1) Projects on or crossing the
boundary between two signatory states;

(2) Projects involving the diversion of
water;

(3) Projects resulting in a consumptive
use of water exceeding an average of
20,000 gallons per day (gpd) for any
consecutive thirty-day period or such
other amounts as stipulated in § 803.42;

(4) Projects withdrawing in excess of
an average of 100,000 gpd for any
consecutive thirty-day period from a
ground-water or surface water source or
such other amounts as stipulated in
§8§803.43 and 803.44; and

(5) Projects which have been included
by the commission in its comprehensive
plan.

(b) Sponsors of projects who feel that
their projects are likely to be classified
as requiring the commission’s approval
may request that the executive director
waive the *“‘request for determination”
procedure and may thereafter proceed
directly to the filing of an application
for approval.

§803.5 Projects which may require review
and approval.

The following projects, if not already
covered under § 803.4, may be subject to
commission review and approval and
require, in accordance with the
procedures outlined in §803.22, a
“request for determination’ to be
submitted to the executive director:

(a) Projects which may change
interstate water quality standards or
criteria.

(b) Projects within a signatory state
that have the potential to affect waters
within another signatory state. This
includes but is not limited to projects
which have the potential to alter the
physical, biological, chemical or
hydrological characteristics of water and
related natural resources of interstate
streams designated by the commission
under separate resolution.

(c) Projects which may have a
significant effect upon the
comprehensive plan.

(d) Projects not included in
paragraphs (a) through (c) of this
section, but which could have an
adverse, adverse cumulative, or
interstate effect on the water resources
of the basin; provided that the project
sponsor is notified in writing by the
executive director that it shall submit a
“request for determination”.

§803.6 Concurrent project review by
signatory parties.

(a) The commission recognizes that
agencies of the signatory parties will
exercise their review authority and
evaluate many proposed projects in the
basin. The commission will adopt
procedures to assure compatibility
between signatory review and
commission review.

(b) To avoid duplication of work and
to cooperate with other government

agencies, the commission may develop
agreements of understanding, in
accordance with the procedures
outlined in this part, with appropriate
agencies of the signatory parties
regarding joint review of projects. These
agreements may provide for joint efforts
by staff, delegation of authority by an
agency or the commission, or any other
matter to support cooperative review
activities. Permits issued by a signatory
agency shall be considered commission
approved if issued pursuant to an
agreement of understanding with the
commission specifically providing
therefor.

§803.7 Waiver/modification.

The commission may, in its
discretion, waive or modify the
requirements of this part if the essential
purposes set forth in §803.2 continue to
be served.

Subpart B—Application Procedure

§803.20 Purpose of this subpart.

The purpose of this subpart is to set
forth procedures governing applications
required by §8803.4 and 803.5.

§803.21 Preliminary consultations.

(a) Any sponsor of a proposed project
that is or may be subject to the
commission’s review jurisdiction under
§803.4 or §803.5 is encouraged, prior to
making application for commission
review, to request a preliminary
consultation with the commission staff
for an informal discussion of
preliminary plans for the proposed
project. To facilitate preliminary
consultations, it is suggested that the
sponsor provide a general description of
the proposed project, a map showing its
location and, to the extent available,
data concerning dimensions of any
proposed structures and the
environmental impacts.

(b) Preliminary consultations shall be
optional with the project sponsor and
shall not relieve the sponsor from
complying with the requirements of the
compact or with this part.

§803.22 Request for determination.

(a) Sponsors of projects which may
require review and approval, as
described in §803.5, shall submit a
“request for determination’ to the
executive director with such
accompanying information and data as
the executive director shall prescribe.

(b) If a project sponsor is uncertain
whether a *“‘request for determination”
should be filed with the commission,
the sponsor may ask for and, within
thirty days after submission of
information in such form and manner as
will allow the executive director to
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make a decision, receive from the
executive director a letter stating
whether a “‘request for determination”
should be filed. The executive director
may also direct a project sponsor to
submit a “request for determination.”

(c) Within thirty days of the receipt of
such “‘request for determination,” the
executive director shall determine
whether the said project must be
reviewed and approved by the
commission. In making such
determination, the executive director
shall be guided primarily by his/her
findings as to the following factors:

(1) Whether the proposed project will
have a significant interstate effect on
water supply, stream flows, aquifers,
water quality, flooding, sensitive land
areas, aquatic or terrestrial forms of
plant or animal life, historical or
cultural resources, or any other water-
related resource.

(2) Whether the proposed project will
have a significant impact upon the
goals, objectives, guidelines, plans, or
projects included in the comprehensive
plan.

(3) Whether the proposed project may
have an adverse or adverse cumulative
effect on the water resources of the
basin.

(d) The executive director shall notify
the sponsor of the project, the agency of
the signatory party, if any, reviewing the
project, the governing body of each
municipality and the planning agency of
each county in which the project is
located of his/her initial determination
under this section. Notice to the sponsor
shall be by certified mail, and to all
other interested parties by regular, first
class mail. At a cost to be assessed to the
project sponsor, the executive director
shall also publish in a newspaper of
general circulation in that municipality,
at least once, a notice of such
determination. If no objection is made to
the executive director’s initial
determination, it shall become final ten
days after publication as set forth in this
paragraph.

(e) Any interested party objecting to
the determination may, within ten days
of the newspaper publication, object to
such determination and appeal to the
executive director by letter for
reconsideration. Following such
reconsideration, if requested, the
executive director shall serve notice
upon the agency of the signatory party,
the applicant and each such objector of
his/her determination. Any such party
may appeal such final determination to
the commission by notice in writing
served upon the executive director
within 14 days after the service of the
executive director’s decision upon
reconsideration. The commission will

determine such appeal at a regular
meeting thereafter.

§803.23 Submission of application.

(a) Sponsors of projects requiring the
review and approval of the commission
under §803.4, or determined to require
the approval of the commission under
8803.22, shall, prior to the time the
project is undertaken, submit an
application to the commission. The
application shall be submitted to the
commission at its headquarters, 1721 N.
Front Street, Harrisburg, Pennsylvania
17102-2391, and shall contain the
information prescribed in § 803.24.

(b) An application shall not be
deemed to be pending before the
commission until such time as the
information required under § 803.24 has
been provided and any applicable fee
has been paid.

(c) As determined from applications
or otherwise, the commission shall
review and either approve, approve
with conditions or modifications, or
disapprove such projects.

§803.24 Contents of application.

(a) Applications shall be submitted on
forms prescribed by the commission.

(b) If no forms are prescribed by the
commission for a particular type of
project, the sponsor shall submit an
application addressing the following
items applicable to the project:

(2) Identification of sponsor and name
of person authorized to speak for the
sponsor.

(2) Description of project and site in
terms of:

(i) Water use and availability.

(i) Engineering feasibility.

(iii) Ability of sponsor to fund the
project or action.

(iv) Project location.

(v) Project purpose.

(vi) Identification and description of
reasonable alternatives, the extent of
their economic and technical
investigation, and an assessment of their
potential environmental impact. In the
case of a proposed diversion, the
sponsor should include information:

(A) Detailing the efforts that have
been made to develop its own in-basin
sources of water; and

(B) Demonstrating that the proposed
diversion will not have substantial
adverse effects on the ability of the
Susquehanna River basin to meet its
own water needs.

(vii) Supporting studies, reports and
other information upon which
assumptions and assertions have been
based.

(viii) Compatibility of proposed
project with existing and anticipated
uses.

(ix) Plans for avoiding or
compensating for consumptive use
during low flow periods.

(X) Anticipated impact of the
proposed project on:

(A) Flood damage potential
considering the location of the project
with respect to the flood plain and flood
hazard zones;

(B) Surface water characteristics
(quality, quantity, flow regimen, other
hydrologic characteristics);

(C) Recreation potential;

(D) Fish and wildlife (habitat quality,
kind and number of species);

(E) Natural environment uses (scenic
vistas, natural and manmade travel
corridors, wild and wilderness areas,
wild, scenic and recreation rivers);

(F) Site development considerations
(geology, topography, soil
characteristics, adjoining and nearby
land uses, adequacy of site facilities);
and

(G) Historical, cultural and
archaeological impacts.

(3) Governmental considerations:

(i) Need for governmental services or
finances.

(if) Commitment of government to
provide services or finances.

(iii) Status of application with other
governmental regulatory bodies.

(4) Project estimated completion date
and estimated construction schedule.

(c) A report about the project prepared
for any other purpose, or an application
for approval prepared for submission to
a signatory party, may be accepted by
the commission provided the said report
or application addresses the applicable
items listed in paragraph (b) of this
section.

§803.25 Notice of application.

(a) The project sponsor shall, within
ten days of the submission of an
application to the commission, notify
area and regional news media, the
municipality(ies) in which the project is
situated, the county planning agency of
the county(ies) in which the project is
situated, and contiguous property
owners that an application has been
submitted to the commission. The
commission shall compile a list of
additional interested parties who
comment on the application, request a
hearing or make inquiries concerning
the application. The project sponsor
shall also publish at least once in a
newspaper of general circulation in that
municipality a notice of the submission
of the application which contains a
sufficient description of the project, its
purpose and its location. Both the
notification and the notice shall contain
the address and phone number of the
commission.
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(b) The project sponsor shall provide
the commission with a copy of the
return receipt for the required
municipal notification and a proof of
publication for the required newspaper
notice. The project sponsor shall also
provide certification on a form provided
by the commission that it has made
such other notifications as required
under paragraph (a) of this section.
Until these items are provided to the
commission, processing of the
application will not proceed.

§803.26 Staff review/action/
recommendations.

(a) The commission’s staff shall
review the application, and if necessary,
request the sponsor to provide any
additional information that is deemed
pertinent for proper evaluation of the
project. The staff review shall include:

(1) Determination of completeness of
the application. An application deemed
incomplete will not be processed.

(2) Identification of the issues
pertinent to commission review.

(3) Assessment of the project’s
compatibility with the compact,
comprehensive plan, and with the other
requirements of this part.

(4) Consultation with the project
sponsor if requested or deemed
necessary.

(5) Determination of the appropriate
application fee in accordance with the
commission’s project review fee
schedule and the transmission of a
billing to the project sponsor for that
fee. Applications will not be presented
to the commission for review and action

until such application fee has been paid.

(6) Formal docketing of the project
and, within 90 days of receipt of a
complete application, presentation to
the commission along with the
recommendations of the staff for
disposition of the application. The
executive director may, for good cause,
extend this review period for up to an
additional 60 days. Any further
extension must be approved by the
commission.

(b) If the project sponsor fails to
respond to the commission’s request for
additional information, the commission
may notify the project sponsor that the
application process has been
terminated. To reactivate the closed file,
the project sponsor shall reapply and
may be required to submit new or
updated evaluations.

§803.27 Emergencies.

In the event of an emergency
requiring immediate action to protect
the public health, safety and welfare or
to avoid substantial and irreparable
injury to any person, property, or

natural resources and the circumstances
do not permit a review and
determination in the regular course of
the regulations in this part, the
executive director, with the concurrence
of the chairperson of the commission
and the member from the affected
signatory state, may issue an emergency
certificate authorizing a project sponsor
to take such action as the executive
director may deem necessary and proper
in the circumstances, pending review
and determination by the commission as
otherwise required by this part.

§803.28 Application/monitoring fees.
The commission may, by separate
resolution, establish and modify fees for
the submission and processing of
applications and for the monitoring of
project compliance with this part.

Subpart C—Terms and Conditions of
Approval

§803.30 Duration of approvals.

(a) Approvals issued under this part
shall have a duration equal to the term
of any accompanying signatory license
or permit regulating the same subject
matter. If there is no such accompanying
license or permit or if no term is
specified in such accompanying license
or permit, the duration of a commission
approval issued under this part shall be
25 years. The commission, upon its own
motion or that of a project sponsor, may
modify this duration in consideration of
such factors as the time needed to
amortize a project investment, the time
needed to secure project financing, the
potential risks of interference with an
existing project, and other equitable
factors. Unless there is an
accompanying signatory license or
permit regulating the same subject
matter and specifying a duration, the 25
year duration for projects previously
approved by the commission under this
part shall commence five years from the
date on which such projects were
initially approved.

(b) For projects that have been
approved by the commission but not
implemented, approval by the
commission under this part shall expire
three years from the date of commission
action. Likewise, if the use of a project
is discontinued for such a period of time
and under such circumstances that an
abandonment of the project may
reasonably be inferred, the commission
may rescind a prior approval for such
abandoned project. In either case, an
approval may be extended or renewed
by the commission upon request.

(c) The sponsors of projects
previously approved by the commission
should apply for renewal of their

approvals no later than six months prior
to the expiration of their previous
approval. Such applications for renewal
shall be reviewed under the same
procedures and standards as for newly
proposed projects.

§803.31 Transferability of approvals.
Approvals by the commission are
transferable to new owners of projects,
provided that the transferors or the
transferees notify the commission of the
transfer either before or within 60 days
after the date of the transfer and that the
new owners, within 30 days of being
requested to do so by the commission,
submit in writing their intention to
comply with all conditions of the
project’s docket approval and assume all
other associated obligations. The
commission may waive or extend any of
these deadline periods for good cause.

§803.32 Reopening/modification.

Once approved, the commission,
upon its own motion, or upon
application of the project sponsor or any
interested party, may at any time reopen
any project docket and make additional
orders that may be necessary to mitigate
or avoid adverse impacts or to otherwise
protect the public health, safety, and
welfare or natural resources. Whenever
an application for reopening is filed by
an interested party, the burden shall be
upon that interested party to show, by
a preponderance of the evidence, that a
substantial adverse impact or a threat to
the public health, safety or welfare
exists that warrants reopening of the
docket. Before such application may be
submitted to the commission for action,
the executive director shall first
determine that an interested party has
made out a prima faci case favoring the
reopening of the docket. The executive
director shall inform the commission of
any negative finding in this regard so
that the commission is afforded the
opportunity to over-rule his/her
decision.

§803.33 Interest on fees.

The commission may, by resolution,
establish interest to be paid on all
overdue or outstanding fees of any
nature that are payable to the
commission.

Subpart D—Standards for Review and
Approval/Special Standards

§803.40 Purpose of this subpart.

The purpose of this subpart is to set
forth standards that shall be used by the
commission to evaluate proposed
projects pursuant to §8 803.4 and 803.5,
and to establish special standards
applicable to certain water withdrawals
and consumptive uses irrespective of
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whether such withdrawals and
consumptive uses are subject to project
review pursuant to Section 3.10 of the
compact. General standards applying to
all projects and special standards
applying to certain types of projects are
set forth in this subpart. This subpart
does not identify all the aspects of a
proposed project that will be evaluated,
nor should it be construed as a self-
imposed limitation upon the
commission’s authority and scope of
review. The special standards
established pursuant to Section 3.4 (2)
of the compact shall be applicable to all
water withdrawals and consumptive
uses in accordance with the terms of
those standards, irrespective of whether
such withdrawals and uses are also
subject to project review under Section
3.10 of the compact.

§803.41 General standards.

(a) A project shall not be detrimental
to the proper conservation,
development, management, or control of
the water resources of the basin.

(b) The commission may modify and
approve as modified, or may
disapprove, a project if it determines
that the project is not in the best interest
of the conservation, development,
management, or control of the basin’s
water resources, or is in conflict with
the comprehensive plan.

§803.42 Standards for consumptive uses
of water.

(a) Requirement. (1) Compensation
shall be required for consumptive uses
of water during periods of low flow.
Compensation is required during
periods of low flow for the purposes set
forth in §803.2.

(i) Surface water source.
Compensation in an amount equal to the
project’s total consumptive use shall be
required when the streamflow at the
point of taking equals or is anticipated
to equal the low flow criterion which is
the 7-day 10-year low flow plus the
project’s total consumptive use and
dedicated augmentation. The
commission reserves the right to apply
a higher low flow criterion for a
particular stream reach when it finds, as
the result of evidence presented at a
public hearing that it is needed to serve
the purposes outlined in paragraph (b)
(1) of this section.

(ii) Ground-water source.
Compensation for the project’s
consumptive use of ground water shall
be required when the stream flow is less
than the applicable low flow criterion.
For the purposes of implementing this
regulation, the commission will identify
the appropriate stream gaging station for
determining the applicable low flow.

(2) Consumptive uses by a project not
exceeding an average of 20,000 gpd for
any consecutive thirty-day period from
surface or groundwaters are exempt
from the requirement unless such uses
adversely affect the purposes outlined
in paragraph (b) (1) of this section.

(b) Method of Compensation. (1)
Methods of compensation acceptable to
the commission will depend upon the
character of the project’s source of water
supply and other factors noted in this
paragraph (b) (1).

(i) The required amount of
compensation shall be provided by the
applicant or project sponsor at the point
of taking (for a surface source) or
another appropriate site as approved by
the commission to satisfy the purposes
outlined in this paragraph (b) (2). If
compensation for consumptive use from
a surface source is to be provided
upstream from the point of taking, such
compensation shall reasonably assure
no diminution of the flow immediately
downstream from the point of taking
which would otherwise exist naturally,
plus any other dedicated augmentation.

(ii) Compensation may be provided by
one, or a combination of the following:

(A) Construction or acquisition of
storage facilities.

(B) Purchase of available water supply
storage in existing public or private
storage facilities, or in public or private
facilities scheduled for completion prior
to completion of the applicant’s project.

(C) Purchase of water to be released as
required from a water purveyor.

(D) Releases from an existing facility
owned and operated by the applicant.

(E) Use of water from a public water
supplier utilizing raw water storage that
maintains a conservation release or
flow-by, as applicable, of Q7-10 or
greater at the public water supplier’s
point of taking.

(F) Ground water.

(G) Purchase and release of waters
stored in other subbasins or watersheds.

(H) Other alternatives.

(2) Alternatives to compensation may
be appropriate such as discontinuance
of that part of the project’s operation
that consumes water, imposition of
conservation measures, utilization of an
alternative source that is unaffected by
the compensation requirement, or a
monetary payment to the commission in
an amount to be determined by the
commission from time-to-time.

(3) The commission shall, in its sole
discretion, determine the acceptable
manner of compensation or alternatives
to compensation, as applicable, for
consumptive uses by a project. Such a
determination will be made after
considering the project location,
anticipated amount of consumptive use

and its effect on the purposes set forth
in §803.2 of this part, and any other
pertinent factors.

(c) Quantity of consumptive use. For
purposes of evaluating a proposed
project, the commission shall require
estimates of anticipated consumptive
use from the project sponsor. The
commission, as part of the project
review, shall evaluate the proposed
methodology for monitoring
consumptive losses and compensating
flows including flow metering devices,
stream gages, and other facilities used to
measure the consumptive use of the
project or the rate of streamflow. If the
commission determines that additional
flow measuring devices are required,
these shall be provided at the expense
of the project sponsor and shall be
subject to inspection by the commission
at any time. When the project is
operational, the commission shall be
responsible for determining when
compensation is required and shall
notify the project sponsor accordingly.
The project sponsor shall provide the
commission with periodic reports in the
time and manner as it requires showing
actual consumptive uses associated with
the project. The commission may use
this data to modify, as appropriate, the
magnitude and timing of the
compensating releases initially required
when the project was approved.

(d) Quality of compensation water.
The physical, chemical and biological
quality of water used for compensation
shall at all times meet the quality
requirements for the purposes listed in
§803.2, as applicable.

(e) Effective date. Notwithstanding the
overall effective date for other portions
of this part set forth in §803.1(e), this
section shall apply to all consumptive
uses initiated on or after January 23,
1971, the effective date of the compact.

(f) Public water suppliers, except to
the extent that they are diverting the
waters of the basin, shall be exempt
from the requirements of this section;
provided, however, that nothing in this
section shall be construed to exempt
individual consumptive users
connected to any such public water
supply system from the requirements of
this section.

§803.43 Standards for ground-water
withdrawals.

(a) Requirement. (1) With respect to
projects coming into existence on or
after the effective date of this section,
any project sponsor proposing to
withdraw from a ground-water source in
excess of an average of 100,000 gpd for
any consecutive thirty-day period,
proposing to increase a withdrawal to
more than an average of 100,000 for any
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consecutive thirty-day period or
proposing to increase a withdrawal
above that amount which was
previously approved by the
commission, shall apply for approval
pursuant to subpart B of this part. These
withdrawals may be denied or may be
limited by the commission to the
amount (quantity and rate) of ground
water that is needed to meet the
reasonably foreseeable needs of the
project sponsor and that can be
withdrawn from an aquifer or aquifer
system without causing adverse
lowering of ground-water levels,
rendering competing supplies
unreliable, causing water quality
degradation that may be injurious to any
existing or potential ground or surface
water use, causing permanent loss of
aquifer storage capacity, or having a
substantial adverse impact on low flow
of perennial streams.

(2) With respect to projects
withdrawing any quantity of water prior
to the effective date of this section, any
project sponsor proposing to increase
the said withdrawal in excess of 100,000
gpd above that which such project was
withdrawing prior to the said effective
date, shall apply for approval pursuant
to subpart B of this part.

(3) After obtaining approval for the
withdrawal pursuant to this paragraph,
the sponsor shall also comply with
metering, monitoring and reporting
requirements as set forth in this section.

(b) Withdrawal application.
Information required by the commission
is specified in the commission’s ground-
water withdrawal application and
includes but is not limited to the results
of a constant rate pumping test. Review
and approval by SRBC staff of the test
procedures to be used by the applicant
are necessary before the test is started.

(c) Metering. Projects approved under
this section shall meter all approved
ground-water withdrawals. The meters
shall be accurate to within 5 percent of
the actual flow.

(d) Monitoring and reporting. (1)
Monitoring and periodic reporting of
water levels, well production, and
ground-water quality are required of all
approved ground-water withdrawals.
The required information is listed in
Form SRBC #30 (Ground-water
Withdrawal Reporting Form) and
includes but is not limited to the
following:

(i) Ground-water levels shall be
measured weekly in all approved
production wells and reported to the
commission annually. Additional water
level measurements may be required in
one or more observation wells as
determined by the commission.

(ii) Production from approved ground-
water sources shall be recorded weekly
and reported to the commission
annually.

(iii) Samples of ground water for
water quality analysis shall be obtained
and the results reported to the
commission every three years. The
required chemical constituents to be
included in the analysis are listed in
Form SRBC #30.

(2) The information in paragraph
(d)(1) of this section may be provided to
the commission either on Form SRBC
#30 or other similar document
containing all of the required
information.

(e) Planning. If projections indicate
that a project’s ground-water supply
will be constrained in the future by
either the quantity or quality of
available ground water, the commission
may, in its discretion, require the
submission of a water resource
development plan prior to accepting any
new withdrawal applications for the
same or related projects.

(f) Interference with existing
withdrawals. If review of the application
or substantial data demonstrates that
operation of a proposed ground-water
withdrawal will significantly affect or
interfere with an existing ground-water
or surface water withdrawal, the project
may be denied or the project sponsor
may be required to provide, at its
expense, an alternate water supply or
other mitigating measures.

(9) Effective date. Notwithstanding the
overall effective date for other portions
of this part set forth in §803.1(e), this
section shall apply to all ground-water
withdrawals initiated on or after July 13,
1978.

§803.44 Standards for surface water
withdrawals.

(a) Requirement. (1) With respect to
projects coming into existence on or
after the effective date of this section,
any project sponsor proposing to
withdraw either directly or a public
water supplier proposing to withdraw
indirectly (through another user) from a
surface source in excess of an average of
100,000 gpd for any consecutive thirty-
day period, proposing to increase a
withdrawal to more than an average of
100,000 gpd for any consecutive thirty-
day period or proposing to increase a
withdrawal above that amount which
was previously approved by the
commission, shall obtain commission
approval of the withdrawal. These
withdrawals may be denied or may be
limited by the commission to the
amount (quantity and rate) of water that
is needed to meet the reasonably
foreseeable needs of the project sponsor

and that can be withdrawn without
causing adverse lowering of streamflow
levels, rendering competing supplies
unreliable, causing water quality
degradation that may be injurious to any
existing or potential water use,
adversely affecting fish, wildlife or other
living resources or their habitat, or
having a substantial adverse impact on
the low flow of perennial streams.

(2) With respect to projects
withdrawing any quantity of water prior
to the effective date of this section, any
project sponsor proposing to increase
the said withdrawal in excess of 100,000
gpd above that which such project was
withdrawing prior to the said effective
date, shall apply for approval pursuant
to subpart B of this part.

(3) Any sponsor of a project subject to
this section shall complete a surface
water withdrawal application. After
obtaining approval under this section,
the sponsor shall comply with metering,
monitoring, and conservation
requirements as set forth in this section.

(b) Withdrawal application.
Information required by the commission
is specified in the commission’s
application for withdrawal from surface
water sources.

(c) Metering. Project sponsors shall
meter or use other suitable methods of
measuring surface withdrawals
approved under this section. The meters
shall be accurate to within 5 percent of
the actual flow.

(d) Monitoring and reporting.
Monitoring and periodic reporting of
surface water withdrawals approved
under this section is required. The
required information includes but is not
limited to the following:

(1) Daily, weekly, or monthly records
of withdrawals by source, as specified
by the commission, and reported
annually;

(2) Description of conservation
activity; and

(3) Records of releases or flowby for
instream protection reported annually.

(e) Planning. If projections indicate
that a project’s surface water supply will
be constrained in the future by either
the quantity or quality of available
surface water, the commission may, in
its discretion, require the submission of
a water resource development plan prior
to accepting any new withdrawal
applications for the same or related
projects.

(f) Interference with existing
withdrawals. If review of the application
or substantial data demonstrates that
operation of a proposed surface water
withdrawal will significantly affect or
interfere with an existing ground-water
or surface water withdrawal, the project
may be denied or the project sponsor
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may be required to provide, at its
expense, an alternate water supply or
other mitigating measures.

(g) Effective date. This section shall be
effective six months after the effective
date set forth in §803.1(e), except for
projects previously reviewed and
approved by the commission under the
general authority of section 3.10 of the
compact. Commission authority shall
continue over such previously approved
projects.

(h) Hydroelectric projects.
Hydroelectric projects, except to the
extent that such projects constitute a
withdrawal, shall be exempt from the
requirements of this section; provided,
however, that nothing in this paragraph
shall be construed as exempting
hydroelectric projects from review and
approval under any other category of
project requiring review and approval as
set forth in §8803.4 and 803.5.

2. Parts 804 and 805 are added to read
as follows:

PART 804—SPECIAL REGULATIONS
AND STANDARDS

Subpart A—Water Withdrawal Registration

Sec.

804.1
804.2
804.3
804.4
804.5

Subpart B—Water Conservation
Requirements
804.20 Requirement.
804.21 Effective date.
804.22 Definitions.

Authority: Secs. 3.4(2) and (9), 3.8, 3.10
and 15.2, Pub. L. 91-575, 84 Stat. 1509 et seq.

Requirement.

Time limits.
Administrative agreements.
Effective date.

Definitions.

Subpart A—Water Withdrawal
Registration

§804.1 Requirement.

In addition to any other requirements
of commission regulations, and subject
to the consent of the affected signatory
state to this requirement, all persons
withdrawing or diverting in excess of an
average of 10,000 gpd for any
consecutive thirty-day period, from
surface or ground-water sources, as
defined in Part 803 of this chapter, shall
register the amount of this withdrawal
with the commission and provide such
other information as requested on forms
prescribed by the commission.

§804.2 Time limits.

(a) Except for agricultural water use
projects, all registration forms shall be
submitted within one year after May 11,
1995, or within six months of their
initiation, whichever is later; provided,
however, that nothing in this section
shall limit the responsibility of an

applicant to apply for and obtain an
approval as may be required under part
803 of this chapter. All registered
withdrawals shall re-register with the
commission within five years of their
initial registration, and at five-year
intervals thereafter, unless sooner
discontinued.

(b) Sponsors of existing agricultural
water use projects (i.e. projects coming
into existence prior to March 31, 1997)
withdrawing or diverting in excess of an
average of 10,000 gpd for any
consecutive 30-day period from a
surface or ground-water source shall
register their use no later than March 31,
1997. Thereafter, the sponsors of new
projects proposing to withdraw or divert
in excess of 10,000 gpd for any
consecutive 30-day period from a
surface or ground-water source shall be
registered prior to project initiation.

§804.3 Administrative agreements.

The commission may complete
appropriate administrative agreements
or informal arrangements to carry out
this registration requirement through
the offices of signatory agencies. Forms
developed by the commission shall
apprise registrants of any such
agreements or arrangements and provide
appropriate instructions to complete
and submit the form. Permits issued by
a signatory party agency shall be
considered a registration with the
commission if issued pursuant to an
agreement of understanding with the
commission specifically providing
therefor.

8804.4 Effective date.

This subpart shall be effective on May
11, 1995 and shall apply to all present
and future withdrawals or diversions
irrespective of when such withdrawals
or diversions were initiated.

§804.5 Definitions.

Terms used in this subpart shall be
defined as set forth in § 803.3 of this
chapter.

Subpart B—Water Conservation
Requirements

§804.20 Requirement.

Any project sponsor whose project is
subject to commission approval under
this part or part 803 of this chapter
proposing to withdraw water either
directly or indirectly (through another
user) from surface or ground-water
sources or both shall comply with the
following requirements:

(a) Public water suppliers. As
circumstances warrant, the public water
supplier shall:

(1) Reduce distribution system losses
to a level not exceeding 20 percent of
the gross withdrawal.

(2) Install meters for all users.

(3) Establish a program of water
conservation that will:

(i) Require installation of water
conservation devices, as applicable, by
all classes of users;

(ii) Prepare and distribute literature to
customers describing available water
conservation techniques;

(iii) Implement a water pricing
structure which encourages
conservation; and

(iv) Encourage water reuse.

(b) Industrial water users. Industrial
users shall:

(1) Designate a company
representative to manage plant water
use.

(2) Install meters or other suitable
devices or utilize acceptable flow
measuring methods for accurate
determination of water use by various
parts of the company operation.

(3) Install flow control devices which
match the needs of the equipment being
used for production.

(4) Evaluate and utilize applicable
recirculation and reuse practices.

(c) Agricultural and other irrigation.
Water users for irrigation purposes shall
utilize irrigation systems properly
designed for the user’s respective soil
characteristics, topography and
vegetation.

§804.21 Effective date.

Notwithstanding the effective date for
other portions of this part, this subpart
shall apply to all surface and ground-
water withdrawals initiated on or after
January 11, 1979.

§804.22 Definitions.

Terms used in this subpart shall be
defined as set forth in §803.3 of this
chapter.

PART 805—HEARINGS/
ENFORCEMENT ACTIONS

Subpart A—Conduct of Hearing

Sec.

805.1
805.2
805.3
805.4
805.5
805.6
805.7
805.8

Subpart B—Enforcement Actions and
Settlements

805.20 Scope of subpart.

805.21 Notice to possible violators.

805.22 The record for decision-making.

805.23 Adjudicatory hearings/alleged
violations.

Public hearings.
Adjudicatory hearing.
Consolidation of hearing.
Joint hearings.
Transcript.

Continuance.

Effective date.
Definitions.
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805.24 Assessment of a penalty/abatement
or remedial action.

805.25 Factors to be applied in fixing
penalty amount.

805.26 Enforcement of penalties/abatement
or remedial orders.

805.27 Settlement by agreement.

805.28 Effective date.

805.29 Definitions.

Authority: Secs. 3.4(9), 3.5(5), 3.10, 15.2
and 15.17, Pub. L. 91-575, 84 Stat. 1509 et
seq.

Subpart A—Conduct of Hearing

§805.1 Public hearings.

(a) A public hearing shall be
conducted in the following instances:

(1) Addition of projects or adoption of
amendments to the comprehensive plan
except as otherwise provided by Section
14.1 of the compact.

(2) Rulemaking.

(3) Approval of projects.

(4) Hearing requested by a signatory
party.

(5) When in the opinion of the
commission, a hearing is necessary to
give adequate consideration to issues
relating to public safety, protection of
the environment, or other important
societal factors.

(6) To decide factual disputes.

(7) At all other times required by the
compact or commission regulations in
this chapter.

(b) Notice of public hearing. At least
20 days before any public hearing
required by the compact, notices stating
the date, time, place and purpose of the
hearing including issues of interest to
the commission shall be published at
least once in a newspaper or
newspapers of general circulation in the
area affected. Occasions when public
hearings are required by the compact
include, but are not limited to,
amendments to the comprehensive plan,
drought emergency declarations, and
review and approval of diversions. In all
other cases, at least 10 days prior to the
hearing, notice shall be posted at the
office of the commission, mailed by first
class mail to the parties who, to the
commission’s knowledge, will
participate in the hearing, and mailed
by first class mail to persons,
organizations, news media and
governmental entities who have made
requests to the commission for notices
of hearings or of a particular hearing. In
the case of hearings held in connection
with rulemaking, notices need only be
forwarded to the directors of the New
York Register, the Pennsylvania
Bulletin, the Maryland Register, and the
Federal Register, and it is sufficient that
this notice appear only in the Federal
Register at least 20 days prior to the
hearing and in each individual state

publication at least 10 days prior to any
hearing scheduled in that state.

(c) Participants to a public hearing.
(1) Hearings shall be open to the public.
Participants to a public hearing shall be
the project sponsor and the commission
staff. Participants may also be any
person or governmental entity wishing
to appear at the hearing and make an
oral or written statement. Statements
may favor or oppose the project/
proposal or may simply express a
position without specifically favoring or
opposing the project/proposal.
Statements shall be made a part of the
record of the hearing, and written
statements may be received up to and
including the last day on which the
hearing is held, or within a reasonable
time thereafter as may be specified by
the presiding officer, which time shall
be not less than ten days nor more than
30 days, except that a longer time may
be specified if requested by a
participant.

(2) Participants (except the project
sponsor and the commission staff) are
encouraged to file with the commission
at its headquarters written notice of
their intention to appear at the hearing.
The notice should be filed at least three
days prior to the opening of the hearing.

(d) Representative capacity.
Participants wishing to be heard at a
public hearing may appear in person or
be represented by an attorney or other
representative. A governmental entity
may be represented by one of its
officers, employees or by a designee of
the governmental entity. Any person
intending to appear before the
commission in a representative capacity
on behalf of a participant shall give the
commission written notice of the nature
and extent of his/her authorization to
represent the person or governmental
entity on whose behalf he/she intends to
appear.

(e) Description of project. When
notice of a public hearing is issued,
there shall be available for inspection at
the commission offices such plans,
summaries, maps, statements, orders or
other supporting documents which
explain, detail, amplify, or otherwise
describe the project the commission is
considering. Instructions on where and
how the documents may be obtained
will be included in the notice.

(f) Presiding officer. A public hearing
shall be conducted by the commission,
the executive director, or any member or
designee of the commission. The
presiding officer shall have full
authority to control the conduct of the
hearing and make a record of the same.

§805.2 Adjudicatory hearing.

(a) Generally. The commission, upon
application by any interested party or
upon its own motion, may determine
that, due to outstanding issues of fact,
an adjudicatory hearing shall be
conducted. If, for any reason, the
commission determines that there are
not sufficient issues of fact to schedule
an adjudicatory hearing, it may still
require briefs or oral argument on any
issues of law.

(b) Hearing procedure. (1) The
presiding officer shall have the power to
rule upon offers of proof and the
admissibility of evidence, to regulate the
course of the hearings, to hold
conferences for the settlement or
simplification of issues, to determine
the proper parties to the hearing, to
determine the scope of any discovery
procedures, and to delineate the issues
to be adjudicated.

(2) The presiding officer shall cause
each witness to be sworn or to make
affirmation.

(3) Any party to a hearing shall have
the right to present evidence and to
examine and cross-examine witnesses.

(4) When necessary, in order to
prevent undue prolongation of the
hearing, the presiding officer may limit
the number of times any witness may
testify, the repetitious examination or
cross-examination of witnesses, or the
extent of corroborative or cumulative
testimony.

(5) The presiding officer shall exclude
irrelevant, immaterial or unduly
repetitious evidence, but the parties
shall not be bound by technical rules of
evidence, and all relevant evidence of
reasonably probative value may be
received.

(6) Any party may appear and be
heard in person or be represented by an
attorney at law.

(7) Briefs and oral argument may be
required by the presiding officer and
shall be permitted upon request made
prior to the close of the hearing by any
party. They shall be part of the record
unless otherwise ordered by the
presiding officer.

(c) Staff and other expert testimony.
The executive director shall arrange for
the presentation of testimony by the
commission’s technical staff and other
experts, as he/she may deem necessary
or desirable, to incorporate in the record
or support the administrative action,
determination or decision which is the
subject of the hearing.

(d) Written testimony. If the direct
testimony of an expert witness is
expected to be lengthy or of a complex,
technical nature, the presiding officer
may order that such direct testimony be
submitted to the commission in sworn,
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written form. Copies of said testimony
shall be served upon all parties
appearing at the hearing at least ten
days prior to said hearing. Such written
testimony, however, shall not be
admitted whenever the witness is not
present and available for cross-
examination at the hearing unless all
parties have waived the right of cross-
examination.

(e) Assessment of costs. (1) Whenever
an adjudicatory hearing is required, the
costs thereof, as herein defined, shall be
assessed by the presiding officer to the
project sponsor or such other party as
the hearing officer deems equitable. For
the purposes of this section, costs
include all incremental costs incurred
by the commission, including, but not
limited to, hearing examiner and expert
consultants reasonably necessary in the
matter, stenographic record, rental of
the hall and other related expenses.

(2) Upon the scheduling of a matter
for adjudicatory hearing, the
commission secretary shall furnish to
the applicant a reasonable estimate of
the costs to be incurred under this
section. The applicant may be required
to furnish security for such costs either
by cash deposit or by a surety bond of
a corporate surety authorized to do
business in a signatory state.

(f) Findings and report. The presiding
officer shall prepare a report of his/her
findings and recommendations. The
report shall be served by personal
service or certified mail (return receipt
requested) upon each party to the
hearing or its counsel unless all parties
have waived service of the report. Any
party may file objections to the report
within 20 days after the service upon
the party of a copy of the report. A brief
shall be filed together with objections
and briefs shall be promptly submitted
to the commission. The commission
may require or permit oral argument
upon such submission prior to its
decision.

(9) Action by the commission. The
commission will act upon the findings
and recommendations of the presiding
officer pursuant to law. The
determination of the commission will be
in writing and shall be filed together
with any transcript of the hearing,
report of the hearing officer, objections
thereto, and all plans, maps, exhibits
and other papers, records or documents
relating to the hearing.

§805.3 Consolidation of hearing.

The commission may order any two
or more public hearings involving a
common or related question of law or
fact to be consolidated for hearing on
any or all the matters at issue in such
hearings.

§805.4 Joint hearings.

The commission may conduct public
hearings in concert with any other
agency of a signatory party.

§805.5 Transcript.

A verbatim transcript of the
adjudicatory hearings shall be kept by
the commission. Other public hearings
may be electronically recorded and a
transcript made only if deemed
necessary by the executive director or
general counsel. A certified copy of the
transcript and exhibits shall be available
for review during business hours at the
commission’s headquarters to anyone
wishing to examine them. Persons
wishing to obtain a copy of the
transcript of any hearing shall make
arrangements to obtain it directly from
the recording stenographer at their
expense.

8§805.6 Continuance.

The sponsor and all other persons
wishing to be heard should be prepared
to proceed on the date of the hearing.
Applications for continuances will not
be granted, except when good cause is
shown.

8805.7 Effective date.

This subpart shall be effective on May
11, 1995.

§805.8 Definitions.

Terms used in this subpart shall be
defined as set forth in 803.3 of this
chapter.

Subpart B—Enforcement Actions and
Settlements

§805.20 Scope of subpart.

This subpart shall be applicable
where the commission has information
indicating that a person or governmental
entity (hereafter referred to as alleged
violator) has violated or attempted to
violate any provision of the compact or
any of the commission’s rules,
regulations or orders

§805.21 Notice to possible violators.

Upon direction of the commission,
the executive director shall, and in all
other instances, the executive director
may require an alleged violator to show
cause before the commission why a
penalty should not be assessed in
accordance with the provisions of this
chapter and Section 15.17 of the
compact. The notice to the alleged
violator shall:

(a) Set forth the date on which the
alleged violator shall respond;

(b) Set forth any information to be
submitted or produced by the alleged
violator; and

(c) Specify the violation that is alleged
to have occurred.

§805.22 The record for decision-making.

(a) Written submission. In addition to
the information required by the
commission, any alleged violator shall
be entitled to submit in writing any
other information that it desires to make
available to the commission before it
shall act. The executive director may
require documents to be certified or
otherwise authenticated and statements
to be verified. The commission may also
receive written submissions from any
other persons as to whether a violation
has occurred and the adverse
consequences resulting from a violation
of the compact or the commission’s
rules, regulations and orders.

(b) Presentation to the commission.
On the date set in the notice, the alleged
violator shall have the opportunity to
supplement its written presentation
before the commission by any oral
statement it wishes to present and shall
be prepared to respond to any questions
from the commission or its staff or to the
statements submitted by persons
affected by the alleged violation.

§805.23 Adjudicatory hearings/alleged
violations.

(a) An adjudicatory hearing (which
may be in lieu of or in addition to
proceedings pursuant to 88 805.21 and
805.22) shall not be scheduled unless
the executive director or the
commission determines that a hearing is
required to have an adequate record for
the commission, or the commission
directs that such a hearing be held.

(b) If an adjudicatory hearing is
scheduled, the alleged violator shall be
given at least 14 days written notice of
the hearing date unless waived by
consent. Notice of such a hearing shall
be given to the general public and the
press in the manner provided in
§805.1(b).

(c) Except to the extent inconsistent
with the provisions of this subpart,
adjudicatory hearings shall be
conducted in accordance with the
provisions of §8 805.2 through 805.6.

§805.24 Assessment of a penalty/
abatement or remedial action.

The executive director may
recommend to the commission the
amount of the penalty to be imposed or
the abatement and remedial actions to
be required. Such a recommendation
shall be in writing and shall set forth the
basis for the penalty amount proposed.
Based upon the record submitted to the
commission, the commission shall
decide whether a violation has occurred
that justifies the imposition of a penalty
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pursuant to Section 15.17 of the
compact or the requirement of
abatement or remedial action. If it is
found that such a violation has
occurred, the commission shall
determine the amount of the penalty to
be paid and the nature of the abatement
or remedial action to be undertaken.

§805.25 Factors to be applied in fixing
penalty amount.

(a) Consideration shall be given to the
following factors in deciding the
amount of any penalty or any
settlement:

(1) Previous violation, if any, of the
compact, commission regulations or
orders;

(2) The intent of the alleged violator;

(3) The extent to which the violation
caused adverse environmental
consequences;

(4) The costs incurred by the
commission or any signatory party
relating to the failure to comply with the
compact, commission regulations or
orders;

(5) The extent to which the violator
has cooperated with the commission in
correcting the violation and remediating
any adverse consequences or harm that
has resulted therefrom;

(6) The extent to which the failure to
comply with the commission’s compact
and regulations was economically
beneficial to the violator; and

(7) The length of time over which the
violation occurred and the amount of
water used during that time period.

(b) The commission retains the right
to waive any penalty or reduce the
amount of the penalty should it
determine that, after consideration of
the factors in paragraph (a) of this
section, extenuating circumstances
justify such action.

§805.26 Enforcement of penalties/
abatement or remedial orders.

Any penalty imposed or abatement or
remedial action ordered by the
commission shall be paid or completed
within such time period as shall be
fixed by the commission. The executive
director and commission counsel are
authorized to take such action as may be
necessary to assure enforcement of this
subpart. If a proceeding before a court
becomes necessary, the action of the
commission in determining a penalty
amount shall constitute the penalty
amount recommended by the
commission to be fixed by the court
pursuant to Section 15.17 of the
compact.

§805.27 Settlement by agreement.

An alleged violator may request
settlement of an enforcement

proceeding by agreement. If the
executive director determines that
settlement by agreement is in the best
interest of the commission, he/she may
submit to the commission a proposed
settlement agreement. No settlement
will be considered by the commission
unless the alleged violator has indicated
in writing to the commission acceptance
of the terms of the agreement and the
intention to comply with all
requirements of the settlement
agreement including payment of any
settlement amount or completion of any
abatement or remedial action within the
time period provided. If the commission
determines not to approve a settlement
agreement, the commission may
proceed with an enforcement action in
accordance with this subpart.

§805.28 Effective date.

This subpart shall be effective on May
11, 1995.

§805.29 Definitions.

Terms used in this subpart shall be
defined as set forth in § 803.3 of this
chapter.

[FR Doc. 95-14675 Filed 6-14-95; 8:45 am]
BILLING CODE 7040-01-P

PENSION BENEFIT GUARANTY
CORPORATION

29 CFR Parts 2619 and 2676

Valuation of Plan Benefits in Single-
Employer Plans; Valuation of Plan
Benefits and Plan Assets Following
Mass Withdrawal; Amendments
Adopting Additional PBGC Rates

AGENCY: Pension Benefit Guaranty
Corporation.
ACTION: Final rule.

SUMMARY: This final rule amends the
Pension Benefit Guaranty Corporation’s
regulations on Valuation of Plan
Benefits and Plan Assets Following
Mass Withdrawal. The former regulation
contains the interest assumptions that
the PBGC uses to value benefits under
terminating single-employer plans. The
latter regulation contains the interest
assumptions for valuations of
multiemployer plans that have
undergone mass withdrawal. The
amendments set out in this final rule
adopt the interest assumptions
applicable to single-employer plans
with termination dates in July 1995, and
to multiemployer plans with valuation
dates in July 1995. The effect of these
amendments is to advise the public of
the adoption of these assumptions.

EFFECTIVE DATE: July 1, 1995.

FOR FURTHER INFORMATION CONTACT:
Harold J. Ashner, Assistant General
Counsel, Office of the General Counsel,
Pension Benefit Guaranty Corporation,
1200 K Street NW., Washington, DC
20005, 202—-326-4024 (202-326—-4179
for TTY and TDD).

SUPPLEMENTARY INFORMATION: This rule
adopts the July 1995 interest
assumptions to be used under the
Pension Benefit Guaranty Corporation’s
regulations on Valuation of Plan
Benefits in Single-Employer Plans (29
CFR part 2619, the ““single-employer
regulation’’) and Valuation of Plan
Benefits and Plan Assets Following
Mass Withdrawal (29 CFR part 2676, the
“multiemployer regulation”).

Part 2619 sets forth the methods for
valuing plan benefits of terminating
single-employer plans covered under
title IV of the Employee Retirement
Income Security Act of 1974, as
amended. Under ERISA section 4041(c),
all single-employer plans wishing to
terminate in a distress termination must
value guaranteed benefits and *‘benefit
liabilities,” i.e., all benefits provided
under the plan as of the plan
termination date, using the formulas set
forth in part 2619, subpart C. (Plans
terminating in a standard termination
may, for purposes of the Stantard
Termination Notice filed with PBGC,
use these formulas to value benefit
liabilities, although this is not required.)
In addition, when the PBGC terminates
an underfunded plan involuntarily
pursuant to ERISA section 4042(a), it
uses the subpart C Formulas to
determine the amount of the plan’s
underfunding. Part 2676 prescribes
rules for valuing benefits and certain
assets of multiemployer plans under
sections 4219(c)(1)(D) and 4281(b) of
ERISA.

Appendix B to part 2619 sets forth the
interest rates and factors under the
single-employer regulation. Appendix B
to part 2676 sets forth the interest rates
and factors under the multiemployer
regulation. Because these rates and
factors are intended to reflect current
conditions in the financial and annuity
markets, it is necessary to update the
rates and factors periodically.

The PBGC issues two sets of interest
rates and factors, one set to be used for
the valuation of benefits to be paid as
annuities and one set for the valuation
of benefits to be paid as lump sums. The
same assumptions apply to terminating
single-employer plans and to
multiemployer plans that have
undergone a mass withdrawal. This
amendment adds to appendix B to parts
2619 and 2676 sets of interest rates and
factors for valuing benefits in single-
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employer plans that have termination
dates during July 1995 and
multiemployer plans that have
undergone mass withdrawal and have
valuation dates during July 1995.

For annuity benefits, the interest rates
will be 6.30% for the first 20 years
following the valuation date and 5.75%
thereafter. For benefits to be paid as
lump sums, the interest assumptions to
be used by the PBGC will be 4.75% for
the period during which benefits are in
pay status and 4.00% during the period
preceding the benefit’'s placement in pay
status. The above annuity interest
assumptions represent a decrease (from
those in effect for June 1995) of .50
percent for the first 20 years following
the valuation date and are otherwise
unchanged. The lump sum interest
assumptions represent a decrease (from
those in effect for June 1995) of .75
percent for the period during which
benefits are in pay status and the seven
years directly preceding that period;
they are otherwise unchanged.

Generally, the interest rates and
factors under these regulations are in
effect for at least one month. However,
the PBGC publishes its interest
assumptions each month regardless of
whether they represent a change from
the previous month’s assumptions. The
assumptions normally will be published
in the Federal Register by the 15th of the
preceding month or as close to that date
as circumstances permit.

The PBGC has determined that notice
and public comment on these
amendments are impracticable and
contrary to the public interest. This
finding is based on the need to
determine and issue new interest rates
and factors promptly so that the rates
and factors can reflect, as accurately as
possible, current market conditions.

Because of the need to provide
immediate guidance for the valuation of
benefits in single-employer plans whose
termination dates fall during July 1995,

and in multiemployer plans that have
undergone mass withdrawal and have
valuation dates during July 1995, the
PBGC finds that good cause exists for
making the rates and factors set forth in
this amendment effective less than 30
days after publication.

The PBGC has determined that this
action is not a “significant regulatory
action” under the criteria set forth in
Executive Order 12866, because it will
not have an annual effect on the
economy of $100 million or more or
adversely affect in a material way the
economy, a sector of the economy,
productivity, competition, jobs, the
environment, public health or safety, or
State, local, or tribal governments or
communities; create a serious
inconsistency or otherwise interfere
with an action taken or planned by
another agency; materially alter the
budgetary impact of entitlements,
grants, user fees, or loan programs or the
rights and obligations of recipients
thereof; or raise novel legal or policy
issues arising out of legal mandates, the
President’s priorities, or the principles
set forth in Executive Order 12866.

Because no general notice of proposed
rulemaking is required for this
amendment, the Regulatory Flexibility
Act of 1980 does no apply. See 5 U.S.C.
601(2).

List of Subjects
29 CFR Part 2619

Employee benefit plans, Pension
insurance, and Pensions.

29 CFR Part 2676

Employee benefit plans and Pensions.

In consideration of the foregoing,
parts 2619 and 2676 of chapter XXVI,
title 29, Code of Federal Regulations, are
hereby amended as follows:

TABLE |.—LUMP SUM VALUATIONS

PART 2619—[AMENDED]

1. The authority citation for part 2619
continues to read as follows:

Authority: 29 U.S.C. 1301(a), 1302(b)(3),
1341, 1344, 1362.

2. In appendix B, Rate Set 21 is added
to Table I, and a new entry is added to
Table Il, as set forth below. The
introductory text of both tables is
republished for the convenience of the
reader and remains unchanged.

Appendix B to Part 2619—Interest
Rates Used To Value Lump Sums and
Annuities

Lump Sum Valuations

In determining the value of interest factors
of the form von (as defined in § 2619.49(b)(1))
for purposes of applying the formulas set
forth in §2619.49 (b) through (i) and in
determining the value of any interest factor
used in valuing benefits under this subpart
to be paid as lump sums (including the
return of accumulated employee
contributions upon death), the PBGC shall
employ the values of i; set out in Table |
hereof as follows:

(1) For benefits for which the participant
or beneficiary is entitled to be in pay status
on the valuation date, the immediate annuity
rate shall apply.

(2) For benefits for which the deferral
period is y years (y is an integer and
0<y<ny), interest rate i; shall apply from the
valuation date for a period of y years;
thereafter the immediate annuity rate shall
apply.

(3) For benefits for which the deferral
period isy years (y is an integer and
ni1<y<ni+ny), interest rate i, shall apply
from the valuation date for a period of y — n;
years, interest rate i1 shall apply for the
following n; years; thereafter the immediate
annuity rate shall apply.

(4) For benefits for which the deferral
period is y years (y is an integer and
y>ni+nNy), interest rate iz shall apply from
the valuation date for a period of y — n; — nz
years, interest rate i shall apply for the
following n years, interest rate i1 shall apply
for the following n; years; thereafter the
immediate annuity rate shall apply.

For plans with a valuation

Deferred annuities (percent)

Immediate
Rate set date annuity rate ] ] ]
On or after Before (percent) h f2 I3 M 2
* * * * * * *
21 7-1-95 8-1-95 4.75 4.00 4.00 4.00 7 8

Annuity Valuations

In determining the value of interest factors of the form von (as defined in §2619.49(b)(1)) for purposes of applying

the formulas set forth in §2619.49 (b) through (i) and in determining the value of any interest factor used in valuing
annuity benefits under this subpart, the plan administrator shall use the values of i; prescribed in Table Il hereof.

The following table tabulates, for each calendar month of valuation ending after the effective date of this part,
the interest rates (denoted by i1, iz, * * *, and referred to generally as i;) assumed to be in effect between specified
anniversaries of a valuation date that occurs within that calendar month; those anniversaries are specified in the columns
adjacent to the rates. The last listed rate is assumed to be in effect after the last listed anniversary date.
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TABLE Il.—ANNUITY VALUATIONS

For valuation dates occurring in the month—

The values of j; are:

A for t = It

for t= I for t=

* *

JUIY 1995 .o

1-20

.0575

>20 N/A N/A

PART 2676—[AMENDED]

3. The authority citation for part 2676
continues to read as follows:

Authority: 29 U.S.C. 1302(b)(3),
1399(c)(1)(D), 1441(b)(1).

4. In appendix B, Rate Set 21 is added
to Table I, and a new entry is added to
Table I, as set forth below. The
introductory text of both tables is
republished for the convenience of the
reader and remains unchanged.

Appendix B to Part 2676—Interest
Rates Used to Value Lump Sums and
Annuities

Lump Sum Valuations

In determining the value of interest factors
of the form von (as defined in 8 2676.13(b)(1))
for purposes of applying the formulas set
forth in §2676.13 (b) through (i) and in
determining the value of any interest factor
used in valuing benefits under this subpart
to be paid as lump sums, the PBGC shall use
the values of i prescribed in Table | hereof.
The interest rates set forth in Table | shall be
used by the PBGC to calculate benefits
payable as lump sum benefits as follows:

(1) For benefits for which the participant
or beneficiary is entitled to be in pay status
on the valuation date, the immediate annuity
rate shall apply.

TABLE |.—LUMP SUM VALUATION

(2) For benefits for which the deferral
period is y years (y is an integer and 0<y<n,),
interested rate i; shall apply for the valuation
date for a period of y years; thereafter the
immediate annuity rate shall apply.

(3) For benefits for which the deferral
period is y years (y is an integer and
ni1<y<ni+ny), interest rate i, shall apply from
the valuation date for a period of y —n; years,
interest rate i1 shall apply for the following
n, years; thereafter the immediate annuity
rate shall apply.

(4) For benefits for which the deferral
period is y years (y is an integer and
y>ni1+ny), interest rate iz shall apply from the
valuation date for a period of y—n;—n»
years, interest rate i shall apply for the
following ny years, interest rate i1 shall apply
for the following n; years; thereafter the
immediate annuity rate shall apply.

For plans with a valuation

Deferred annuities (percent)

Immediate
Rate set date annuity rate ] ] ]
On or after Before (percent) h f2 I3 M 2
* * * * * * *
21 7-1-95 8-1-95 4.75 4.00 4.00 4.00 7 8

Annuity Valuations

In determining the value of interest factors of the form von (as defined in §2676.13(b)(1)) for purposes of applying

the formulas set forth in §2676.13 (b) through (i) and in determining the value of any interest factor used in valuing
annuity benefits under this subpart, the plan administrator shall use the values of i; prescribed in the table below.

The following table tabulates, for each calendar month of valuation ending after the effective date of this part,
the interest rates (denoted by i, iz, * * *, and referred to generally as i;) assumed to be in effect between specified
anniversaries of a valuation date that occurs within that calendar month; those anniversaries are specified in the columns
adjacent to the rates. The last listed rate is assumed to be in effect after the last listed anniversary date.

TABLE Il.—ANNUITY VALUATIONS

The values of f are:

For valuation dates occurring in the month—

e for t= A for t= it for t=y

* * * * * * *

JUIY 1995 i 1-20 .0575 >20 N/A N/A
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Issued in Washington, DC, on this 12th day
of June 1995.

Martin Slate,

Executive Director, Pension Benefit Guaranty
Corporation.

[FR Doc. 95-14699 Filed 6-14-95; 8:45 am]
BILLING CODE 7708-01-M

DEPARTMENT OF TRANSPORTATION
Coast Guard

33 CFR Part 165

[CGD01-95-012]

RIN 2115-AA97

Safety Zone: Annual Burlington
Independence Day Celebration

Fireworks Display, Burlington Bay,
Vermont

AGENCY: Coast Guard, DOT.
ACTION: Final rule.

SUMMARY: The Coast Guard is
establishing a permanent safety zone for
the annual Burlington Independence
Day Celebration fireworks display
located in Burlington Bay, Burlington,
Vermont. The safety zone is in effect
annually on the third of July from 7:45
p.m. until 10:15 p.m. The safety zone
temporarily closes all waters of
Burlington Bay within a 250 yard radius
of the fireworks platform anchored
approximately 250 yards west of
Burlington, Vermont, at or near
44°28'33"N latitude and 073°13'33"W
longitude (NAD 1983).

EFFECTIVE DATE: This rule is effective on
July 3, 1995.

FOR FURTHER INFORMATION CONTACT:
Lieutenant (Junior Grade) K. Messenger,
Maritime Planning Staff Chief, Coast
Guard Group New York (212) 668—7934.

SUPPLEMENTARY INFORMATION:
Drafting Information

The drafters of this notice are LTJG K.
Messenger, Project Manager Coast Guard
Group New York and LCDR J. Stieb,
Project Attorney, First Coast Guard
District, Legal Office.

Regulatory History

On March 22, 1995, the Coast Guard
published a notice of proposed
rulemaking (NPRM) in the Federal
Register (60 FR 15102). Interested
persons were requested to submit
comments on or before May 22, 1995.
No comments were received. A public
hearing was not requested and one was
not held. The Coast Guard is
promulgating this final rule as proposed
with a minor correction. The NPRM
contained incorrect coordinates due to a

publishing error. The coordinates were
published as 44°29'33"N latitude,
073°13'33"W longitude. The coordinates
should have been published as
44°28'33"N, 073°13'33""W longitude.
This final rule states the coordinates
correctly.

Due to the NPRM comment period
deemed necessary to give adequate
public notice, there was insufficient
time to publish this final rule 30 days
prior to the event. Good cause exists for
making this rule effective less than 30
days after publication. Adequate
measures are being taken to ensure
mariners are made aware of this
regulation. This rule will be locally
published in the First Coast Guard
District’s Local Notice to Mariners, and
announced via Safety Marine
Information Broadcasts.

Background and Purpose

For the last several years, the
Burlington Department of Parks and
Recreation has submitted an application
to hold a fireworks program on
Burlington Bay. This regulation
establishes a permanent safety zone on
all waters of Burlington Bay within a
250 yard radius of the fireworks
platform anchored approximately 250
yards west of Burlington, Vermont, at or
near 44°28'33"N latitude and
073°13'33"W longitude (NAD 1983).
The safety zone is in effect annually on
the third of July from 7:45 p.m. until
10:15 p.m., unless extended or
terminated sooner by the Captain of the
Port New York. The safety zone
precludes all vessels from transiting this
portion of Burlington Bay and is needed
to protect mariners from the hazards
associated with fireworks exploding in
the area. The effective period of the
safety zone will be announced annually
via Safety Marine Information
Broadcasts and by locally issued
notices.

Regulatory Evaluation

This regulation is not a significant
regulatory action under section 3(f) of
Executive Order 12866 and does not
require an assessment of potential costs
and benefits under section 6(a)(3) of that
order. It has been exempted from review
by the Office of Management and
Budget under that order. It is not
significant under the regulatory policies
and procedures of the Department of
Transportation (DOT) (44 FR 11040;
February 26, 1979). The Coast Guard
expects the economic impact of this
regulation to be so minimal that a full
Regulatory Evaluation under paragraph
10(e) of the regulatory policies and
procedures of DOT is unnecessary. The
safety zone closes a portion of

Burlington Bay to all vessel traffic
annually on the third of July from 7:45
p.m. until 10:15 p.m., unless extended
or terminated sooner by the Captain of
the Port New York. Although this
regulation prevents traffic from
transiting this area, the effect of this
regulation is not significant for several
reasons: the limited duration of the
event; the late hour of the event; that
traffic can safely transit to the west of
the safety zone; the event has been held
annually for the past several years
without incident or complaint; and the
extensive, advance advisories that will
be made. Accordingly, the Coast Guard
expects the economic impact of this
regulation to be so minimal that a
Regulatory Evaluation is unnecessary.

Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601 et seq.), the Coast Guard
must consider whether this regulation
will have a significant economic impact
on a substantial number of small
entities. ““Small entities” include
independently owned and operated
small businesses that are not dominant
in their field and that otherwise qualify
as “‘small business concerns” under
Section 3 of the Small Business Act (15
U.S.C. 632).

For reasons set forth in the Regulatory
Evaluation, the Coast Guard expects the
impact of this regulation to be minimal.
The Coast Guard certifies under 5 U.S.C.
605(b) that this regulation will not have
a significant economic impact on a
substantial number of small entities.

Collection of Information

This regulation contains no collection
of information requirements under the
Paperwork Reduction Act (44 U.S.C.
3501).

Federalism

The Coast Guard has analyzed this
action in accordance with the principles
and criteria contained in Executive
Order 12612 and has determined that
this regulation does not raise sufficient
federalism implications to warrant the
preparation of a Federalism Assessment.

Environment

The Coast Guard has considered the
environmental impact of this regulation
and concluded that under section
2.B.2.e. of Commandant Instruction
M16475.1B, revised 59 FR 38654, it is
categorically excluded from further
environmental documentation. A
Categorical Exclusion Determination
and Environmental Analysis Checklist
are included in the docket. An
appropriate environmental analysis of
the fireworks program under the
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National Environmental Policy Act will
be conducted in conjunction with the
marine event permitting process each
year.

List of Subjects in 33 CFR Part 165

Harbors, Marine safety, Navigation
(water), Reporting and recordkeeping
requirements, Security measures,
Waterways.

Final Regulation

For reasons set out in the preamble,
the Coast Guard amends 33 CFR Part
165 as follows:

PART 165—[AMENDED]

1. The authority citation for Part 165
continues to read as follows:

Authority: 33 U.S.C. 1231; 50 U.S.C. 191;
33 CFR 1.05-1(g), 6.04-1, 6.04-6, and 160.5;
49 CFR 1.46.

2. Section 165.166, is added to read as
follows:

§165.166 Safety Zone; Annual Burlington
Independence Day Celebration Fireworks
Display, Burlington Bay, Vermont.

(a) Location. All waters of Burlington
Bay within a 250 yard radius of a
fireworks platform anchored
approximately 250 yards west of
Burlington, Vermont, at or near
44°28'33"N latitude and 073°13'33"W
longitude (NAD 1983).

(b) Effective period. The safety zone is
in effect annually on the third of July
from 7:45 p.m. until 10:15 p.m., unless
extended or terminated sooner by the
Captain of the Port New York. The
effective period will be announced
annually via Safety Marine Information
Broadcasts and locally issued notices.

(c) Regulations. (1) The general
regulations contained in 33 CFR 165.23
apply.

(2) All persons and vessels shall
comply with the instructions of the
Coast Guard Captain of the Port or the
designated on scene patrol personnel.
U.S. Coast Guard patrol personnel
include commissioned, warrant, and
petty officers of the Coast Guard. Upon
being hailed by a U.S. Coast Guard
vessel via siren, radio, flashing light, or
other means, the operator of a vessel
shall proceed as directed.

Dated: June 2, 1995.
T.H. Gilmour,

Captain, U.S. Coast Guard, Captain of the
Port, New York.

[FR Doc. 95-14557 Filed 6-14-95; 8:45 am]
BILLING CODE 4910-14-M

33 CFR Part 165
[COTP St. Louis 95-006]
RIN 2115-AA97

Safety Zone; Meramec River, Mile 0.0
to 21.0

AGENCY: Coast Guard, DOT.
ACTION: Temporary final rule.

SUMMARY: The Coast Guard is
establishing a safety zone on the
Meramec River between mile 0.0 and
21.0. This regulation is required for the
prevention of damage to property and
protection of flooded areas. This
regulation will restrict general
navigation in the regulated area for the
protection of life and property along the
shore.

EFFECTIVE DATES: This regulation is
effective on May 20, 1995 and will
remain in effect until June 19, 1995
unless terminated sooner by the Captain
of the Port.

FOR FURTHER INFORMATION CONTACT:

LT Robert Siddall, Operations Officer,
Captain of the Port, St. Louis, Missouri
at (314) 539-3823.

SUPPLEMENTARY INFORMATION:

Drafting Information

The drafters of this regulation are
LTJG A.B. Cheney, Project Officer,
Maine Safety Office, St. Louis, Missouri
and LT S.M. Moody, Project Attorney,
Second Coast Guard District Legal
Office.

Regulatory History

In accordance with 5 U.S.C. 553, a
notice of proposed rulemaking has not
been published for this rule and good
cause exists for making it effective in
less than 30 days from the date of
publication. Following normal
rulemaking procedures would have
been impracticable. Specifically, recent
heavy rainfall on already saturated
ground in portions of the Meramec
River Basin has caused portions of the
Meramec River to approach and exceed
flood stages, leaving insufficient time to
publish a proposed rulemaking. The
Coast Guard deems it to be in the
public’s interest to issue a rule without
waiting for comment period since high
water conditions present an immediate
hazard.

Background and Purpose

The Meramec River from the mouth,
mile 0.0, to mile 21.0, has seen a rapid
rise in the water level and is above flood
stage. This rule is required to protect
property along the Meramec River,
therefore, all vessels are restricted from
the regulated area.

Regulatory Evaluation

This regulation is not major under
Executive Order 12291 and not
significant under Department of
Transportation Regulatory Policies and
Procedures (44 FR 11040; February 26,
1979), it will not have a significant
economic impact on a substantial
number of small entities, and it contains
no collection of information
requirements.

The Coast Guard expects the impact
of this regulation to be so minimal that
a Regulatory Evaluation is unnecessary.
The imposed restrictions are anticipated
to be of short duration. Captain of the
Port, St. Louis, Missouri will monitor
river conditions and will authorize
entry into the closed area as conditions
permit. Changes will be announced by
Marine Safety Information Radio
Broadcast on VHF Marine Band Radio,
Channel 22 (157.1 MHZ). Mariners may
also call the Port Operations Officer,
Captain of the Port, St. Louis, Missouri
at (314) 539-3823 for current
information.

Small Entities

The Coast Guard finds that the impact
on small entities, if any, is not
substantial. Therefore, the Coast Guard
certifies under section 605(b) to the
Regulatory Flexibility Act (5 U.S.C. 601
et seq.) that this temporary rule will not
have a significant economic impact on
a substantial number of small entities.

Collection of Information

This rule contains no collection of
information requirements under the
Paperwork Reduction Act (44 U.S.C.
3501).

Federalism Assessment

Under the principles and criteria of
Executive Order 12612, this rule does
not raise sufficient federalism
implications to warrant the preparation
of a Federalism Assessment.

Environmental Assessment

The Coast Guard considered the
environmental impact of this rule and
concluded that, under section 2.B.2.9.[5]
of Commandant Instruction M16475.1B,
this rule is categorically excluded from
further environmental documentation as
an action to protect public safety. A
Categorical Exclusion Determination has
been prepared and placed in the
rulemaking docket.

List of Subjects in 33 CFR Part 165

Harbors, Marine safety, Navigation
(Water), Records and recordkeeping,
Security measures, Vessels, Waterways.
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Temporary Regulation

In consideration of the foregoing,
Subpart C of Part 165 of Title 33, Code
of Federal Regulations, is amended as
follows:

PART 165—[AMENDED]

1. The authority citation for Part 165
continues to read as follows:

Authority: 33 U.S.C. 1231; 50 U.S.C. 191;
49 CFR 1.46 and 33 CFR 1.05-1(g), 6.04-1,
6.04-6, and 160.5.

2. A temporary section 165.T02—-039
is added, to read as follows:

§165.T02-039 Safety Zone: Meramec
River.

(a) Location. The Meramec River
between mile 0.0 and 21.0 is established
as a safety zone.

(b) Effective Dates. This section is
effective on May 20, 1995 and will
terminate on June 19, 1995, unless
terminated sooner by the Captain of the
Port.

(c) Regulations. The general
regulations under § 165.23 of this part
which prohibit vessel entry within the
described zone without authority of the
Captain of the Port apply. The Captain
of the Port, St. Louis, Missouri will
authorize entry into and operations
within the described zone under certain
conditions and limitations as
announced by Marine Safety
Information Radio Broadcast on VHF
Marine Band Radio, Channel 22 (157.1
MHZ).

Dated: May 20, 1995.

S.P. Cooper,

Commander, U.S. Coast Guard, Captain of
the Port, St. Louis, Missouri.

[FR Doc. 95-14561 Filed 6-14-95; 8:45 am]
BILLING CODE 4910-14-M

33 CFR Part 165
[COTP St. Louis 95-005]
RIN 2115-AA97

Safety Zone; Osage River, mile 0.0 to
6.0

AGENCY: Coast Guard, DOT.
ACTION: Temporary final rule.

SUMMARY: The Coast Guard is
establishing a safety zone on the Osage
River between mile 0.0 and 6.0. This
regulation is required for the prevention
of damage to levees and protection of
flooded areas. This regulation will
restrict general navigation in the
regulated area for the protection of life
and property along the shore.
EFFECTIVE DATES: This regulation is
effective on May 19, 1995 and will

remain in effect until June 18, 1995
unless terminated sooner by the Captain
of the Port.

FOR FURTHER INFORMATION CONTACT:

LT Robert Siddall, Operations Officer,
Captain of the Port, St. Louis, Missouri
at (314) 539-3823.

SUPPLEMENTARY INFORMATION:
Drafting Information

The drafters of this regulation are
LTJG A.B. Cheney, Project Officer,
Marine Safety Office, St. Louis, Missouri
and LT S.M. Moody, Project Attorney,
Second Coast Guard District Legal
Office.

Regulatory History

In accordance with 5 U.S.C. 553, a
notice of proposed rulemaking has not
been published for this rule and good
cause exist for making it effective in less
than 30 days from the date of
publication. Following normal
rulemaking procedures would have
been impracticable. Specifically, recent
heavy rainfall on already saturated
ground in portions of the Osage River
Basin has caused portions of the Osage
River to approach and exceed flood
stages, leaving insufficient time to
publish a proposed rulemaking. The
Coast Guard deems it to be in the
public’s interest to issue a rule without
waiting for comment period since high
water conditions present an immediate
hazard.

Background and Purpose

The Osage River from the mouth, mile
0.0, to mile 6.0, has seen a rapid rise in
the water level and is above flood stage.
This rule is required to protect saturated
levees, therefore, all vessels are
restricted from the regulated area.

Regulatory Evaluation

This regulation is not major under
Executive Order 122291 and not
significant under Department of
Transportation Regulatory Policies and
Procedures (44 FR 11040; February 26,
1979), it will not have a significant
economic impact on a substantial
number of small entities, and it contains
no collection of information
requirements.

The Coast Guard expects the impact
of this regulation to be so minimal that
a Regulatory Evaluation is unnecessary.
The imposed restrictions are anticipated
to be of short duration. Captain of the
Port, St. Louis, Missouri will monitor
river conditions and will authorize
entry into the closed area as conditions
permit. Changes will be announced by
Marine Safety Information Radio
Broadcast on VHF Marine Band Radio,

Channel 22 (157.1 MHZ). Mariners may
also call the Port Operations Officer,
Captain of the Port, St. Louis, Missouri
at (314) 539-3823 for current
information.

Small Entities

The Coast Guard finds that the impact
on small entities, if any, is not
substantial. Therefore, the Coast Guard
certifies under section 605(b) of the
Regulatory Flexibility Act (5 U.S.C. 601
et seq.) that this temporary rule will not
have a significant economic impact on
a substantial number of small entities.

Collection of Information

This rule contains no collection of
information requirements under the
Paperwork Reduction Act (44 U.S.C.
3501).

Federalism Assessment

Under the principles and criteria of
Executive Order 12612, this rule does
not raise sufficient federalism
implications to warrant the preparation
of a Federalism Assessment.

Environmental Assessment

The Coast Guard considered the
environmental impact of this rule and
concluded that, under section 2.B.2.9.[5]
of Commandant Instruction M16475.1B,
this rule is categorically excluded from
further environmental documentation as
an action to protect public safety. A
Categorical Exclusion Determination has
been prepared and placed in the
rulemaking docket.

List of Subjects in 33 CFR Part 165

Harbors, Marine safety, Navigation
(Water), Records and recordkeeping,
Security measures, Vessels, Waterways.

Temporary Regulation

In consideration of the foregoing,
Subpart C of Part 165 of Title 33, Code
of Federal Regulations, is amended as
follows:

PART 165—[AMENDED]

1. The authority citation for Part 165
continues to read as follows:

Authority: 33 U.S.C. 1231; 50 U.S.C. 191,
49 CFR 1.46 and 33 CFR 1.05-1(g), 6.04-1,
6.04-6, and 160-5.

2. A temporary section 165.T02-031
is added, to read as follows:

§165.T02-031 Safety Zone: Osage River.
(a) Location. The Osage River between
mile 0.0 and 6.0 is established as a
safety zone.
(b) Effective Dates. This section is
effective on May 19, 1995 and will
terminate on June 18, 1995, unless
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terminated sooner by the Captain of the
Port.

(c) Regulations. The general
regulations under § 165.23 of this part
which prohibit vessel entry within the
described zone without authority of the
Captain of the Port apply. The Captain
of the Port, St. Louis, Missouri will
authorize entry into and operations
within the described zone under certain
conditions and limitations as
announced by Marine Safety
Information Radio Broadcast on VHF
Marine Band Radio, Channel 22 (157.1
MHZ).

Dated: May 19, 1995.
S.P. Cooper,

Commander, U.S. Coast Guard, Captain of
the Port, St. Louis, Missouri.

[FR Doc. 95-14562 Filed 6—-14-95; 8:45 am]
BILLING CODE 4910-14-M

DEPARTMENT OF EDUCATION
34 CFR Part 674
RIN 1840-AB71

Federal Perkins Loan Program

AGENCY: Department of Education.
ACTION: Final regulations.

SUMMARY: The Secretary amends the
regulations governing the Federal
Perkins Loan Program to add the Office
of Management and Budget (OMB)
control number to § 674.34(e) of the
regulations. The section contains
information collection requirements
approved by OMB. The Secretary takes
this action to inform the public that
these requirements have been approved,
and therefore affected parties must
comply with them.

EFFECTIVE DATE: These regulations are
effective on July 1, 1995.

FOR FURTHER INFORMATION CONTACT:
Sylvia R. Ross, Federal Perkins Loan
Program, U.S. Department of Education,
600 Independence Avenue SW., (Room
4018, ROB-3), Washington, D.C. 20202—
5447. Telephone (202) 708—-8242.
Individuals who use a
telecommunications device for the deaf
(TDD) may call the Federal Information
Relay Service (FIRS) at 1-800-877-8339
between 8 a.m. and 8 p.m. Eastern time,
Monday through Friday.
SUPPLEMENTARY INFORMATION: Final
regulations for the Federal Perkins Loan
Program were published in the Federal
Register on November 30, 1994 (59 FR
61392). Compliance with information
collection requirements in 8 674.34(¢e) of
these regulations was delayed until
those requirements were approved by
OMB under the Paperwork Reduction

Act of 1980. OMB approved the
information collection requirements in
the regulations on May 19, 1995. The
information collection requirements in
§674.34(e) will therefore become
effective with the other provisions of the
regulations on July 1, 1995.

Waiver of Proposed Rulemaking

It is the practice of the Secretary to
offer interested parties the opportunity
to comment on proposed regulations.
However, the publication of OMB
control numbers is purely technical and
does not establish substantive policy.
Therefore, the Secretary has determined
under 5 U.S.C. 553(b)(B), that public
comment on the regulations is
unnecessary and contrary to the public
interest.

List of Subjects in 34 CFR Part 674
Loan programs—education, Reporting
and recordkeeping requirements,
Student aid.
Dated: June 9, 1995.
David A. Longanecker,
Assistant Secretary for Postsecondary
Education.
The Secretary amends part 674 of title
34 of the Code of Federal Regulations as
follows:

PART 674—FEDERAL PERKINS LOAN
PROGRAM

1. The authority citation for part 674
continues to read as follows:

Authority: 20 U.S.C. 1087aa—1087-ii, and
421-429, unless otherwise noted.

8§674.34 [Amended]

2. Section 674.34(e) is amended by
adding the OMB control number
following the section to read as follows:
(Approved by the Office of Management and
Budget under control number 1840-0535)
[FR Doc. 95-14666 Filed 6—14-95; 8:45 am]
BILLING CODE 4000-01-P

34 CFR Part 682
RIN 1840-AC09

Federal Family Education Loan
Program

AGENCY: Department of Education.
ACTION: Final regulations.

SUMMARY: The Secretary amends the
regulations governing the Federal
Family Education Loan Program to add
the Office of Management and Budget
(OMB) control number to certain
sections of the regulations. Those
sections contain information collection
requirements approved by OMB. The
Secretary takes this action to inform the

public that these requirements have
been approved, and therefore affected
parties must comply with them.

EFFECTIVE DATE: The information
collection requirements included in the
regulations published on November 30,
1994 become effective on July 1, 1995.

FOR FURTHER INFORMATION CONTACT:
Pamela Moran, Loans Branch, Division
of Policy Development, Policy, Training,
and Analysis Service, U.S. Department
of Education, 600 Independence
Avenue, S.W., (Room 3053, ROB-3),
Washington, D.C. 20202. Telephone
(202) 708-8242. Individuals who use a
telecommunications device for the deaf
(TDD) may call the Federal Information
Relay Service (FIRS) at 1-800-877-8339
between 8 a.m. and 8 p.m. Eastern time,
Monday through Friday.

SUPPLEMENTARY INFORMATION: Final
regulations for the Federal Family
Education Loan Program were
published in the Federal Register on
November 30, 1994 (59 FR 61424).
Compliance with information collection
requirements in certain sections of these
regulations was delayed until those
requirements were approved by OMB
under the Paperwork Reduction Act of
1980. OMB approved the information
collection requirements in the
regulations on December 5, 1994. The
information collection requirements in
these regulations will therefore become
effective with all of the other provisions
of the regulations on July 1, 1995.

Waiver of Proposed Rulemaking

It is the practice of the Secretary to
offer interested parties the opportunity
to comment on proposed regulations.
However, the publication of OMB
control numbers is purely technical and
does not establish substantive policy.
Therefore, the Secretary has determined
under 5 U.S.C. 553(b)(B), that public
comment on the regulations is
unnecessary and contrary to the public
interest.

List of Subjects in 34 CFR Part 682

Administrative practice and
procedure, Colleges and universities,
Education, Loan programs—education,
Reporting and recordkeeping
requirements, Student aid, Vocational
education.

Dated: June 9, 1995.
David A. Longanecker,

Assistant Secretary for Postsecondary
Education.

The Secretary amends part 682 of
Title 34 of the Code of Federal
Regulations as follows:
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PART 682—FEDERAL FAMILY
EDUCATION LOAN PROGRAM

1. The authority citation for part 682
continues to read as follows:

Authority: 20 U.S.C. 1071 to 1087-2,
unless otherwise noted.

§§ 682.305, 682.401, 682.404, 682.603
[Amended]

2. Sections 682.305, 682.401, 682.404,
and 682.603 are amended by
republishing the OMB control number
following each section to read as
follows:

“(Approved by the Office of
Management and Budget under control
number 1840-0538)”

[FR Doc. 95-14665 Filed 6-14-95; 8:45 am]
BILLING CODE 4000-01-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[AZ50-1-6966a; FRL-5187-8]

Clean Air Act Approval and
Promulgation of Title V, Section 507,
Small Business Stationary Source
Technical and Environmental
Compliance Assistance Program for
Arizona

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Direct final rule.

SUMMARY: EPA is taking direct final
action on revisions to the Arizona State
Implementation Plan. On June 23, 1994
EPA published the Notice of Proposed
Rulemaking to partially approve and
partially disapprove the State
Implementation Plan (SIP) revision
submitted by the State of Arizona for the
purpose of establishing a Small
Business Stationary Source Technical
and Environmental Compliance
Assistance Program (PROGRAM). The
cause of the proposed disapproval has
since been corrected by the State. Thus,
EPA is finalizing approval of these
revisions into the Arizona SIP under
provisions of the CAA regarding EPA
action on SIP submittals and plan
requirements for establishing a
PROGRAM.

DATES: This action is effective on
August 14, 1995 unless adverse or
critical comments are received by July
17, 1995. If the effective date is delayed,
a timely notice will be published in the
Federal Register.

ADDRESSES: Copies of the documents
relevant to this action are available for
public inspection during normal

business hours at the following

locations:

U.S. Environmental Protection Agency,
75 Hawthorne Street, San Francisco,
CA 94105

U.S. Environmental Protection Agency,
Air Docket 6102, 401 ““M”* Street, S.W.
Washington, D.C. 20460

Arizona Department of Environmental
Quiality, 3033 North Central Avenue,
Phoenix, Arizona 85012.

FOR FURTHER INFORMATION CONTACT: R.

Michael Stenburg, A-1, U.S.

Environmental Protection Agency, 75

Hawthorne Street, San Francisco, CA

94105, (415) 744-1102.

SUPPLEMENTARY INFORMATION:
1. Background

Implementation of the provisions of
the Clean Air Act (CAA), as amended in
1990, will require regulation of many
small businesses so that areas may
attain and maintain the national
ambient air quality standards (NAAQS)
and reduce the emission of air toxics.
Small businesses frequently lack the
technical expertise and financial
resources necessary to evaluate such
regulations and to determine the
appropriate mechanisms for
compliance. In anticipation of the
impact of these requirements on small
businesses, the CAA requires that States
adopt a Small Business Stationary
Source Technical and Environmental
Compliance Assistance Program
(PROGRAM), and submit this
PROGRAM as a revision to the Federally
approved SIP. In addition, the CAA
directs the Environmental Protection
Agency (EPA) to oversee these small
business assistance programs and report
to Congress on their implementation.
The requirements for establishing a
PROGRAM are set out in Section 507 of
Title V of the CAA. In February 1992,
EPA issued Guidelines for the
Implementation of Section 507 of the
1990 Clean Air Act Amendments, in
order to delineate the Federal and State
roles in meeting the new statutory
provisions and as a tool to provide
further guidance to the States on
submitting acceptable SIP revisions.

On November 13, 1992, the State of
Arizona submitted a SIP revision to EPA
in order to satisfy the requirements of
Section 507. In order to gain full
approval, the State submittal must
provide for each of the following
PROGRAM elements: (1) The
establishment of a Small Business
Assistance Program (SBAP) to provide
technical and compliance assistance to
small businesses; (2) the establishment
of a State Small Business Ombudsman
to represent the interests of small

businesses in the regulatory process;
and (3) the creation of a Compliance
Advisory Panel (CAP) to determine and
report on the overall effectiveness of the
SBAP. A detailed discussion of the
background for each of the above
PROGRAM elements is provided in the
June 23, 1994 Federal Register Notice of
Proposed Rulemaking (NPR). EPA
proposed to partially disapprove the
November 13, 1992 submittal for not
satisfying the Small Business Assistance
Program requirement to develop
procedures for consideration of requests
from a small business stationary source
for modification of: (A) Any work
practice or technological method of
compliance; or (B) the schedule of
milestones for implementing such work
practice or method of compliance
preceding any applicable compliance
date, based on the technological and
financial capability of any such small
business stationary source. On
September 12, 1994 the State held a
public hearing which adopted the
aforementioned procedure for
considering modification requests. On
February 1, 1995 the State submitted the
procedure which became effective on
February 1, 1995, for approval as a SIP
revision.

EPA has evaluated all of the above
PROGRAM elements for consistency
with the requirements of the CAA and
the EPA policy guidance document.
EPA has found that all the PROGRAM
elements now meet the applicable EPA
requirements. A detailed discussion of
the background for each of the above
PROGRAM elements is provide both in
this Federal Register and in the June 23,
1994 Federal Register Notice of
Proposed Rulemaking (NPR).

I1. Response to Public Comments

A 30-day public comment period was
provided in the June 23, 1994 Federal
Register NPR. EPA received no public
comments.

I11. Final Action

EPA is approving the SIP revisions
submitted by the State of Arizona. The
revisions were made to satisfy the
requirements of Section 507 of the CAA.

EPA is publishing this notice without
prior proposal because the Agency
views this as a noncontroversial
amendment and anticipates no adverse
comments. However, in a separate
document in this Federal Register
publication, the EPA is proposing to
approve the SIP revision should adverse
or critical comments be filed. This
action will be effective August 14, 1995
unless, by July 17, 1995, adverse or
critical comments are received.
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If the EPA receives such comments,
this action will be withdrawn before the
effective date by publishing a
subsequent notice that will withdraw
the final action. All public comments
received will then be addressed in a
subsequent final rule based on this
action serving as a proposed rule. The
EPA will not institute a second
comment period on this action. Any
parties interested in commenting on this
action should do so at this time. If no
such comments are received, the public
is advised that this action will be
effective August 14, 1995.

The OMB has exempted this action
from review under Executive Order
12866.

Under the Regulatory Flexibility Act,
5 U.S.C. 600 et seq., EPA must prepare
a regulatory flexibility analysis
assessing the impact of any proposed or
final rule on small entities. 5 U.S.C. 603
and 604. Alternatively, EPA may certify
that the rule will not have a significant
impact on a substantial number of small
entities. Small entities include small
businesses, small not-for-profit
enterprises, and government entities
with jurisdiction over populations of
less than 50,000.

By this action, EPA is approving a
State program created for the purpose of
assisting small businesses in complying
with existing statutory and regulatory
requirements. The program being
approved today does not impose any
new regulatory burden on small
businesses; it is a program under which
small businesses may elect to take
advantage of assistance provided by the
state. Therefore, because the EPA’s
approval of this program does not
impose any new regulatory
requirements on small businesses, |
certify that it does not have a significant
economic impact on any small entities
affected.

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Incorporation by
reference, Intergovernmental relations.

Note: Incorporation by reference of the
State Implementation Plan for the State of
Arizona was approved by the Director of the
Federal Register on July 1, 1982.

Dated: March 27, 1995.

Felicia Marcus,
Regional Administrator.

Part 52, chapter |, title 40 of the Code
of Federal Regulations is amended as
follows:

PART 52—[AMENDED]

1. The authority citation for part 52
continues to read as follows:

Authority: 42 U.S.C. 7401-7671q.

Subpart D—Arizona

2. Section 52.120 is amended by
adding paragraphs (c) (72) and (76) to
read as follows:

§52.120 Identification of plan.
* * * * *

C***

(72) Program elements were submitted
on November 13, 1992 by the
Governor’s designee.

(i) Incorporation by reference.

(A) Small Business Stationary Source
Technical and Environmental
Compliance Assistance Program,
adopted on November 13, 1993.

* * * * *

(76) Program elements were submitted
on February 1, 1995 by the Governor’s
designee.

(i) Incorporation by reference.

(A) Small Business Stationary Source
Technical and Environmental
Compliance Assistance Program,
adopted on February 1, 1995.

* * * * *

[FR Doc. 95-14625 Filed 6-14-95; 8:45 am]
BILLING CODE 6560-50-P

40 CFR Part 52
[IN32—-2-7011; FRL-5208-4]

Approval and Promulgation of
Implementation Plans; Indiana

AGENCY: United States Environmental
Protection Agency (USEPA).
ACTION: Final rule.

SUMMARY: On March 31, 1995, the
USEPA proposed approval of a State
Implementation Plan (SIP) request for
Lake County, Indiana. The request was
submitted by the State of Indiana for the
purpose of bringing about the
attainment of the National Ambient Air
Quality Standards (NAAQS) for
particulate matter with an aerodynamic
diameter less than or equal to a nominal
10 micrometers (PM). Public comments
were solicited on the proposed SIP
revision, and on USEPA's proposed
rulemaking action. The public comment
period ended on May 1, 1995, and no
public comments were received. This
rulemaking action approves, in final, the
PM SIP revision request for Lake
County, Indiana as requested by
Indiana.

EFFECTIVE DATE: This final rule is
effective on July 17, 1995.

ADDRESSES: Copies of the State’s
submittal, and other materials relating
to this rulemaking are available at the
following address for review: United
States Environmental Protection
Agency, Region 5, Air and Radiation
Division, 77 West Jackson Boulevard,
Chicago, Illinois 60604.

The docket may be inspected between
the hours of 8:30 a.m. and 12 noon and
from 1:30 p.m. until 3:30 p.m. Monday
through Friday. A reasonable fee may be
charged by the USEPA for copying
docket material.

A copy of this SIP revision is
available for inspection at: Office of Air
and Radiation (OAR), Docket and
Information Center (Air Docket 6102),
Room 1500, U.S. Environmental
Protection Agency, 401 M Street, S.W.,
Washington, D.C. 20460.

FOR FURTHER INFORMATION CONTACT:
David Pohlman, Regulation
Development Branch, Regulation
Development Section (AR-18J), U.S.
Environmental Protection Agency,
Region 5, Chicago, Illinois 60604, (312)
886-3299. Anyone wishing to visit the
Region 5 offices should first contact
David Pohlman.

SUPPLEMENTARY INFORMATION:
Background

Under section 107(d)(4)(B) of the
Clean Air Act (Act), as amended on
November 15, 1990 (amended Act),
certain areas (“‘initial areas”) were
designated nonattainment for PM.
Under section 188 of the amended Act
these initial areas were classified as
“moderate”. The initial areas include
the Lake County, Indiana,
nonattainment area. (See 40 CFR 81.314
for a complete description of these
areas.) Section 189 of the amended Act
required State submission of a PM SIP
for the initial areas by November 15,
1991.

Section 110(k) of the Act sets out
provisions governing USEPA’s review of
SIP submittals (see 57 FR 13565-13566).
In this final rule, USEPA is approving
the SIP revision request submitted to
USEPA on June 16, 1993, and
supplemented on December 9, 1993,
September 8, 1994, and November 17,
1994, for the Lake County
nonattainment area. The submittal
repeals rules 326 Indiana
Administrative Code (IAC) 5-1-6, 6-1—
10, and 6-1-11. The submittal contains
the following new or revised rules:
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326 IAC 1-2-32.1*
326 IAC 1-2-34.1% ...
326 IAC 1-2-62.1*% ...
326 IAC 1-2-63.1% ...
326 IAC 1-2-63.2* ...
326 IAC 5-1-1*
326 IAC 5-1-2*
326 IAC 5-1-3*
326 IAC 5-1-4*
326 IAC 5-1-5*
326 IAC 5-1-7*
326 IAC 6-1-10.1 (a—K) .
326 IAC 6-1-10.2
326 IAC 6-1-11.1
326 IAC 11-3-2 (a—fand i) * ..
326 IAC 11-3-4 *

While some of these rules apply
strictly to Lake County, others (marked
above with an asterisk) are intended to
have state-wide applicability. The
USEPA is approving the rules marked
above with an asterisk for the entire
state of Indiana. The other rules are
being approved for sources in Lake
County only.

The limitations on point sources in
Lake County include source-specific
emissions limits in terms of pounds per
ton (Ib/ton), pounds per hour (Ibs/hr),
pounds per Million British Thermal
Units (Ib/MMBTU), and grains per dry
standard cubic foot (gr/dscf). There are
also source-specific opacity limits
ranging from 5-20 percent on certain
sources in the nonattainment area.
Other limitations on point sources
include emission limits on coke ovens
located in Lake County and a general 20
percent opacity limit for all sources in
the nonattainment area. Limitations on
sources of fugitive emissions in Lake
County include a 10 percent opacity
limit for paved roads and parking lots,
unpaved roads and parking lots, and
wind erosion from storage piles.

Indiana also submitted air quality
modeling which shows that the Lake
County PM nonattainment area will
attain the 24-hour PM standard. The
highest sixth high predicted 24-hour
concentration is 149.9 ug/ms3 (the 24-
hour PM standard is 150 pg/ms3). The
final modeling also predicts attainment
of the annual PM standard. The highest
5-year average predicted PM
concentration is 47.7 pg/ms3 (the
standard is 50 pg/ms3). In addition, a
preliminary review of the available
monitored air quality data for the Lake
County area shows that this area is
attaining the NAAQS.

The USEPA proposed approval of and
solicited public comments on this SIP
revision request on March 31, 1995. The
public comment period ended on May
1, 1995, and no comments were
received.

“‘Gooseneck cap’ definition.
“Jumper pipe” definition.

“Quench car” definition.

“Quench reservoir” definition.
“Quench tower” definition.
Applicability of rule.

Visible emission limitations.
Temporary exemptions.

Compliance determination.
Violations.

State implementation plan revisions.
Lake County PM10 emissions requirements.

Lake County PM10 coke battery emissions requirements.
Lake County fugitive particulate matter control requirements.

Emission limitations.
Compliance determination.

Final Rulemaking Action

The USEPA is approving the plan
revision submitted to USEPA by the
State of Indiana on June 16, 1993, and
supplemented on December 9, 1993,
September 8, 1994, and November 17,
1994, for the Lake County PM
nonattainment area. Among other
things, the State of Indiana has
demonstrated through modeling that the
Lake County moderate PM
nonattainment area will attain the PM
NAAQS. In addition, a preliminary
review of the monitored air quality data
for the Lake County area shows that this
area is attaining the NAAQS.

This action has been classified as a
Table 3 action by the Regional
Administrator under the procedures
published in the Federal Register on
January 19, 1989 (54 FR 2214-2225), as
revised by an October 4, 1993,
memorandum from Michael H. Shapiro,
Acting Assistant Administrator for Air
and Radiation. The OMB has exempted
this regulatory action from Executive
Order 12866 review.

Nothing in this action should be
construed as permitting or allowing or
establishing a precedent for any future
request for revision to any SIP. Each
request for revision to any SIP shall be
considered separately in light of specific
technical, economic, and environmental
factors and in relation to relevant
statutory and regulatory requirements.

Under Section 307(b)(1) of the Clean
Air Act, petitions for judicial review of
this action must be filed in the United
States Court of Appeals for the
appropriate circuit by August 14, 1995.
Filing a petition for reconsideration by
the Administrator of this final rule does
not affect the finality of this rule for the
purposes of judicial review nor does it
extend the time within which a petition
for judicial review may be filed, and
shall not postpone the effectiveness of
such rule or action. This action may not
be challenged later in proceedings to
enforce its requirements. (See Section
307(b)(2) of the Act.)

List of Subjects in 40 CFR Part 52
Environmental protection, Air
pollution control, Incorporation by
reference, Intergovernmental relations,
Particulate matter, Reporting and
recordkeeping requirements.
Dated: May 8, 1995.
David A. Ullrich,
Acting Regional Administrator.
Part 52, chapter |, title 40 of the Code

of Federal Regulations is amended as
follows:

PART 52—[AMENDED)]

1. The authority citation for part 52
continues to read as follows:

Authority: 42 U.S.C. 7401-7671q.

Subpart P—Indiana

2. Section 52.770 is amended by
adding paragraph (c)(99) to read as
follows:

§52.770 Identification of plan.
* * * * *

(99) On June 16, 1993, December 9,
1993, September 8, 1994, and November
17, 1994, Indiana submitted a part D
particulate matter (PM) nonattainment
area plan for the Lake County moderate
nonattainment area.

(i) Incorporation by reference.

(A) Indiana Administrative Code Title
326: Air Pollution Control Board,
Article 1: General Provisions, Rule 2:
Definitions, Section 32.1: ““Gooseneck
cap’’ definition, Section 34.1: “Jumper
pipe” definition, Section 62.1: “Quench
car’”’ definition, Section 63.1: “Quench
reservoir’” definition, and Section 63.2:
“Quench tower” definition. Added at 16
Indiana Register 2363, effective June 11,
1993.

(B) Indiana Administrative Code Title
326: Air Pollution Control Board,
Article 5: Opacity Regulations, Rule 1:
Opacity Limitations, Section 1:
Applicability of rule, Section 2: Visible
emissions limitations, Section 3:
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Temporary exemptions, Section 4:
Compliance determination, Section 5:
Violations, and Section 7: State
implementation plan revisions.
Amended at 16 Indiana Register 2363,
effective June 11, 1993.

(C) Indiana Administrative Code Title
326: Air Pollution Control Board,
Avrticle 6: Particulate Rules, Rule 1:
Nonattainment Area Limitations,
Opacity Limitations, Section 10.1: Lake
County PM10 emissions requirements
(subsections a through k), Section 10.2:
Lake County PM10 coke battery
emissions requirements, and Section
11.1: Lake County fugitive particulate
matter control requirements. Added at
16 Indiana Register 2363, effective June
11, 1993.

(D) Indiana Administrative Code Title
326: Air Pollution Control Board,
Article 11: Emissions Limitations for
Specific Types of Operations, Rule 3:
Coke Oven Batteries, Section 2:
Emissions limitations (subsections a
through f, and i), and Section 4:
Compliance determination. Amended at
16 Indiana Register 2363, effective June
11, 1993.

[FR Doc. 95-14627 Filed 6-14-95; 8:45 am]
BILLING CODE 6560-50-P

40 CFR Part 300
[FRL-5220-7]

National Oil and Hazardous
Substances Contingency Plan;
National Priorities List Update

AGENCY: Environmental Protection
Agency.

ACTION: Notice of deletion of the Koch
Refining Company Superfund Site from
the National Priorities List (NPL).

SUMMARY: The Environmental Protection
Agency (EPA) announces the deletion of
the Koch Refining Company site in
Minnesota from the National Priorities

List (NPL). The NPL is Appendix B of
40 CFR part 300 which is the National
Oil and Hazardous Substances
Contingency Plan (NCP), which EPA
promulgated pursuant to Section 105 of
the Comprehensive Environmental
Response, Compensation, and Liability
Act of 1980 (CERCLA), as amended.
EPA and the State of Minnesota have
determined that all appropriate Fund-
financed responses under CERCLA have
been implemented and that no further
response by responsible parties is
appropriate. Moreover, EPA and the
State of Minnesota have determined that
remedial actions conducted at the site to
date remain protective of public health,
welfare, and the environment.
EFFECTIVE DATE: June 15, 1995.
FOR FURTHER INFORMATION CONTACT:
Gladys Beard at (312) 886—7253,
Associate Remedial Project Manager,
Office of Superfund, U.S. EPA—Region
V, 77 West Jackson Blvd., Chicago, IL
60604. Information on the site is
available at the local information
repository located at: Minnesota
Pollution Agency Public Library, 520
Laffayette Rd. St Paul, MN 55155-4194.

Requests for comprehensive copies of
documents should be directed formally
to the Regional Docket Office. The point
of contact for the Regional Docket Office
is Jan Pfundheller (H-7]), U.S. EPA,
Region V, 77 W. Jackson Blvd., Chicago,
IL 60604, (312) 353-5821.
SUPPLEMENTARY INFORMATION: The site to
be deleted from the NPL is: The Koch
Refining Company located in
Rosemount, Minnesota. A Notice of
Intent to Delete was published March
23, 1995 (60 FR 15273) for this site. The
closing date for comments on the Notice
of Intent to Delete was April 24, 1995.
EPA received no comments and
therefore has not prepared a
Responsiveness Summary.

The EPA identifies sites which appear
to present a significant risk to public
health, welfare, or the environment and

it maintains the NPL as the list of those
sites. Sites on the NPL may be the
subject of Hazardous Substance
Response Trust Fund (Fund-) financed
remedial actions. Any site deleted from
the NPL remains eligible for Fund-
financed remedial actions in the
unlikely event that conditions at the site
warrant such action. Section
300.425(e)(3) of the NCP states that
Fund-financed actions may be taken at
sites deleted from the NPL in the
unlikely event that conditions at the site
warrant such action. Deletion of a site
from the NPL does not affect responsible
party liability or impede Agency efforts
to recover costs associated with
response efforts.

List of Subjects in 40 CFR Part 300

Environmental protection, Air
pollution control, Chemicals, Hazardous
substances, Hazardous waste,
Intergovernmental relations, Penalties,
Reporting and recordkeeping
requirements, Superfund, Water
pollution control, Water supply.

Dated: April 28, 1995.
Valdas V. Adamkus,
Regional Administrator, U.S. EPA, Region V.

40 CFR part 300 is amended as
follows:

PART 300—[AMENDED]

1. The authority citation for part 300
continues to read as follows:

Authority: 42 U.S.C. 9601-9657; 33 U.S.C.
1321(c)(2); E.O. 12777, 56 FR 54757, 3 CFR,
1991 Comp.; p.351; E.O. 12580, 52 FR 2923,
3 CFR, 1987 Comp.; p. 193.

Appendix B—[Amended]

2. Table 1 of appendix B to part 300
is amended by removing the Site “‘Koch
Refining Co./N-Ren Corp., Pine Bend,
Minnesota”.

[FR Doc. 95-14545 Filed 6-14-95; 8:45 am]
BILLING CODE 6560-50-P
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This section of the FEDERAL REGISTER
contains notices to the public of the proposed
issuance of rules and regulations. The
purpose of these notices is to give interested
persons an opportunity to participate in the
rule making prior to the adoption of the final
rules.

OFFICE OF GOVERNMENT ETHICS
5 CFR Part 2635

RIN 3209-AA04

Widely Attended Gatherings Gifts
Exception Under the Standards of
Ethical Conduct for Employees of the
Executive Branch

AGENCY: Office of Government Ethics
(OGE).

ACTION: Proposed rule.

SUMMARY: The Office of Government
Ethics proposes to revise the gift
exception contained in the Standards of
Ethical Conduct for Employees of the
Executive Branch to permit employees
to accept invitations to certain widely
attended gatherings from persons other
than the sponsors of those events and to
clarify that only those events attended
by large number of persons qualify as
widely attended gatherings. The Office
of Government Ethics also proposes to
permit authorization for a guest, other
than the employee’s spouse, to
accompany the employee to a widely
attended gathering or to an event at
which the employee is assigned to
participate as a speaker, panelist or
other information presenter at which
other guests will be in attendance.
These proposed changes would provide
more flexibility in attendance at such
events while preserving agencies’ ability
to monitor compliance by their
employees.

DATES: Comments by agencies and the
public are invited and are due by
August 14, 1995.

ADDRESSES: Office of Government
Ethics, Suite 500, 1201 New York
Avenue, NW., Washington, DC 20005—
3917, Attention: Mr. Gressman.

FOR FURTHER INFORMATION CONTACT:
William E. Gressman, Office of
Government Ethics; telephone: 202—
523-5757; FAX: 202-523-6325.

SUPPLEMENTARY INFORMATION:
I. Background

On August 7, 1992, the Office of
Government Ethics published the
Standards of Ethical Conduct for
Employees of the Executive Branch
(Standards) for codification at 5 CFR
part 2635. See 57 FR 35006—35067, as
corrected at 57 FR 48557 and 57 FR
52583, with additional grace period
extensions for certain existing agency
provisions at 59 FR 4779-4780 and 60
FR 6390-6391. The Standards, which
took effect on February 3, 1993, set
uniform ethical conduct standards
applicable to all executive branch
personnel. They include regulations
implementing the gift restrictions
contained in 5 U.S.C. 7353 and section
101(d) of Executive Order 12674 as
modified by Executive Order 12731. In
accordance with those authorities,
§2635.204 sets forth exceptions to
§2635.202(a), which provides that, in
the absence of an exception, an
employee shall not directly or indirectly
solicit or accept a gift from a prohibited
source or a gift that is given because of
the employee’s official position.

One of several exceptions set forth in
§2635.204 is the exception at
§2635.204(g)(2) by which an employee
may accept a sponsor’s unsolicited gift
of free attendance at all or part of a
widely attended gathering. Unlike the
de minimis exception at § 2635.204(a)
for unsolicited gifts having a market
value of $20 or less per occasion (with
a calendar year aggregate limit of $50),
§2635.204(g)(2) imposes no limitation
on the market value of the gifts of free
attendance that may be accepted. While
the tickets or other fees for attendance
at such gatherings ordinarily cost much
less, this exception would permit
acceptance of free attendance at events
for which the ticket price exceeds even
$1,000. In part to ensure that prohibited
sources do not use this exception to
provide lavish entertainment to
employees of the agencies with which
they do business or otherwise interact,
§2635.204(g)(2) specifies that an
invitation to a widely attended
gathering can be accepted only if it is
from the sponsor of the event.

On March 9, 1993, shortly after the
Standards first took effect, the White
House declared a six-month suspension
of application to press dinners of that
portion of § 2635.204(g)(2) that limits
acceptance of invitations to widely

attended gatherings to those issued by
the sponsor of the event. During that
six-month period, executive branch
officials were authorized to attend press
dinners as guests of individuals or
organizations other than the sponsor of
the event, if the event otherwise met the
conditions of the widely attended
gathering exception. On December 21,
1993, with another round of press
association events in the offing, the
White House issued a memorandum to
all agency heads once again temporarily
suspending administrative enforcement
of the rule affecting widely attended
gatherings solely as it relates to dinners
sponsored by news associations for
which admission for executive branch
officials is paid by news organizations.

In a letter of December 21, 1993
addressed to OGE, the White House
asked OGE to consider a revision to
§2635.204(g)(2) to provide that an
employee may accept an invitation
received directly from a news
organization to attend a widely attended
gathering sponsored by a news
association where there has been a
determination that the employee’s
attendance is in the interest of the
agency. In the alternative, the White
House suggested that OGE might wish to
consider revising § 2635.204(g)(2) to
provide an exemption for invitations to
a broader range of widely attended
gatherings from persons other than the
sponsors of those events. The White
House specified in its memorandum of
the same date that the suspension was
to extend until August 1, 1994, or until
such later date as OGE responded to its
request for revision of § 2635.204(g)(2).
This proposed rule is the first step in
OGE'’s response to the White House
request. Thus, the suspension effected
by the White House’s most recent
memorandum of December 21, 1993
will extend until OGE has issued an
interim or final rule determination as to
this matter after receiving and reviewing
comments in response to this notice of
proposed rulemaking.

In asking that OGE treat the press
differently than others for purposes of
permitting employees to attend press
association events, the White House
expressed the view that the press is not
like other individuals, organizations or
entities. The press, it suggested,
provides the public with access to the
institution of Government and, thus,
functions on behalf of the greater public
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good in seeking to gather, record and
disseminate information about current
events. In the view of the White House,
members of the press and press
organizations do not seek to do business
with, nor do they seek official action
from, the Government officials about
whom they report. The White House
suggested that this provides a
justification for treating invitations from
press organizations differently than
invitations from others who are
prohibited sources or who invite
Government employees because of their
official positions.

It may be true that members of the
press, in some instances, do not seek to
do business with or seek official action
from the particular Government official
about whom they are reporting. More
often than not, however, those who
report about the actions of Government
officials or about Government programs
do interview, or seek to interview, those
who are the subject of their reporting or
who have official knowledge about the
subject. When that occurs they and the
press organizations they represent often
are seeking official information from
Government officials and are seeking to
occupy their official time. They are
“prohibited sources” within the
meaning of 5 CFR 2635.203(d)(1) to the
same extent as are others who seek
official action from the employees of a
Federal agency. How successful they are
in obtaining that official information
impacts upon their work product and
redounds to their benefit or detriment
and, ultimately, to the benefit or
detriment of the news organizations
they serve. Members of the press and
press organizations have interests that
may be substantially affected by the
performance or nonperformance of the
official duties of the Government
officials of whom they seek information
and, thus, also meet the definition of
prohibited sources in 5 CFR
2635.203(d)(4). See OGE informal
advisory memorandum 87x13 issued
October 23, 1987, as published in the
“Informal Advisory Letters and
Memoranda and Formal Opinions of the
United States Office of Government
Ethics” (at pp. 743-755 of the 1979—
1988 bound volume), which is available
from the U.S. Government Printing
Office. We agree with the White House
view that reporting by the press often
serves the public good. Whether the
product or service is a new cancer
medication approved by the Food and
Drug Administration or a blockbuster
documentary on World War | funded, in
part, by a grant from the National
Endowment for the Humanities, the
same can be said of the products or

services of many others who are
prohibited sources.

For the reasons stated above, we
cannot concur in the White House view
that invitations from the press to widely
attended gatherings should be treated
differently than invitations from other
prohibited sources or from others who
invite Government officials because of
their official positions. We do agree
with the White House view, however,
that § 2635.204(g)(2) may be
unnecessarily restrictive in prohibiting
acceptance of invitations to all widely
attended gatherings from a person other
than the sponsor of the event. By this
notice, OGE proposes to adopt the
White House’s alternative suggestion to
modify §2635.204(g)(2) to permit
acceptance of invitations to widely
attended gatherings from persons other
than the sponsors of those events where
more than 100 will be in attendance and
where the gift of free attendance has a
market value of $250 or less. The Office
of Government Ethics also proposes to
modify §2635.204(g)(2) to clarify that
events attended by a few, rather than
many, are not widely attended
gatherings. In addition, OGE is
proposing to amend § 2635.204(g)(6) to
permit authorization for a person other
than a spouse to accompany an
employee to a widely attended gathering
or to an event at which the employee is
assigned to participate as a speaker,
panel participant or other presenter of
information (pursuant to
§2635.204(g)(1)), where an invitation
has been extended to the spouse or a
guest and where others in attendance
will generally be accompanied by a
spouse or a guest.

The proposed amendments to
§2635.204(g) are incorporated in this
notice of proposed rulemaking after
consultation with the Department of
Justice and the Office of Personnel
Management.

11. Analysis of the Proposed Changes

As an exception to the gift
prohibitions set forth in 5 CFR
2635.202(a), §2635.204(g)(2) now
permits an employee to accept an
unsolicited gift of free attendance at a
widely attended gathering where the
agency makes a determination that the
employee’s attendance is in the interest
of the agency, provided that the gift is
from the sponsor of the event. One of
the two changes to § 2635.204(g)(2)
proposed by this rule would permit an
employee to accept an unsolicited gift of
free attendance at a widely attended
gathering from a person other than the
sponsor of the event where there has
been a determination of agency interest,
provided that more than 100 persons are

expected to attend the event and
provided that the gift of free attendance
has a market value of $250 or less. The
requirement that attendance be expected
to exceed 100 persons is proposed to
limit the use of this exception to events
which, by their larger, more public
nature are unlikely to prompt questions
regarding the appropriateness of their
characterization as widely attended. The
$250 ceiling on the value of free
attendance that may be accepted from a
person other than the event’s sponsor
coincides generally with the public
financial disclosure reporting exclusion
at 5 U.S.C. app. §102(a)(2)(A) of the
Ethics in Government Act (and 5 CFR
2634.304(a) of OGE’s implementing
regulations) for gifts of less than $250
and, thus, comports with legislative
consensus that gifts below that amount
are of a value that need not be subjected
to public scrutiny. Together, the two
limitations reduce the possibility that
the exception for widely attended
gatherings might be used to provide
lavish entertainment for Government
employees.

To accommodate the proposed change
to §2635.204(g)(2), a conforming change
to §2635.204(g)(3)(i) is proposed to
require a written finding of agency
interest where the person who has
extended the invitation may be
substantially affected by performance or
nonperformance of the employee’s
duties. The phrase “person who has
extended the invitation” means the
person who is the donor of the gift of
free attendance. A conforming change to
§2635.204(g)(4) is proposed to clarify
that the market value of free attendance
by an accompanying spouse or other
guest, when authorized under
§2635.204(g)(6), is to be added to the
market value of the employee’s own free
attendance in determining the market
value of the gift of free attendance for
the purpose of applying the $250 limit
and for the purpose of considering the
relevant factors under
§2635.204(g)(3)(i)- A new example 2 is
proposed to be added following
§2635.204(g) to illustrate this
modification. Example 1 would be
modified to incorporate a free
attendance value in excess of $250 so
that the example will continue to
illustrate that higher value gifts of free
attendance may be accepted with
agency approval only from the sponsor
of the event.

The other change proposed to
§2635.204(g)(2) is to add language to
clarify that widely attended gatherings
are only those attended by a large
number of persons. As presently in
effect, the paragraph states that a
gathering “is widely attended if, for
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example, it is open to members from
throughout a given industry or
profession or if those in attendance
represent a range of persons interested
in a given matter.” This sentence was
intended to help describe the types of
events that would qualify as widely
attended gatherings and was not
intended to alter the normal meaning of
the phrase “widely attended” as
encompassing those attended by many.
It has been read otherwise by some who
have argued that small gatherings of
fewer even than 20 qualify if the few in
attendance represent the range of
persons interested in a given matter.
Proposed new example 3 would help to
illustrate the meaning of the phrase
widely attended gathering.

The Office of Government Ethics also
proposes to revise § 2635.204(g)(6) so
that an employee who has received an
invitation to a widely attended
gathering that includes an invitation to
bring a guest may be authorized by the
agency designee to accept on behalf of
an accompanying guest, without regard
to whether that guest is the employee’s
spouse. Under paragraph (g)(6) as
presently in effect, an agency may only
authorize an employee to accept a
sponsor’s invitation to an accompanying
spouse. The Office of Government
Ethics agrees with those who have
observed that it is unfair to an employee
who is not married or whose spouse is
unable or does not wish to attend an
event to restrict acceptance to spouses
only. The expanded authority for an
accompanying guest would extend to an
employee who, under § 2635.204(g)(1),
is assigned to participate as a speaker,
panel participant or other presenter of
information at a conference or other
event where others in attendance will
generally be accompanied by a spouse
or other guest. The change proposed
would include language clarifying that
the invitation to bring an accompanying
spouse or other guest may be accepted
only if itis unsolicited. The expanded
authority could not be used for more
than one accompanying guest.

In the last sentence of
§2635.204(g)(3)(i) the phrase “monetary
value” is proposed to be changed to
“market value” to comport with the
definition at § 2635.203(c). Other
language changes to § 2635.204(9)(2)-
(9)(6) are proposed simply to conform to
the proposed substantive changes
discussed above.

I11. Matters of Regulatory Procedure

Executive Order 12866

In promulgating this proposed rule,
the Office of Government Ethics has
adhered to the regulatory philosophy

and the applicable principles of
regulation set forth in section 1 of
Executive Order 12866, Regulatory
Planning and Review. These proposed
amendments have also been reviewed
by the Office of Management and
Budget under that Executive Order.

Regulatory Flexibility Act

As Director of the Office of
Government Ethics, | certify under the
Regulatory Flexibility Act (5 U.S.C.
chapter 6) that this proposed
amendatory rule will not have a
significant economic impact on a
substantial number of small businesses
because it primarily affects Federal
executive branch employees.

Paperwork Reduction Act

The Paperwork Reduction Act (44
U.S.C. chapter 35) does not apply to this
proposed amendment because it does
not contain information collection
requirements that require approval of
the Office of Management and Budget.

List of Subjects in 5 CFR Part 2635

Conflict of interests, Executive branch
standards of conduct, Government
employees.

Approved: April 5, 1995.
Stephen D. Potts,
Director, Office of Government Ethics.

Accordingly, for the reasons set forth
in the preamble, the Office of
Government Ethics proposes to amend
part 2635 of subchapter B of chapter
XVI of title 5 of the Code of Federal
Regulations as follows:

PART 2635—[AMENDED]

1. The authority citation for part 2635
continues to read as follows:

Authority: 5 U.S.C. 7351, 7353; 5 U.S.C.
App. (Ethics in Government Act of 1978);
E.O. 12674, 54 FR 15159, 3 CFR, 1989 Comp.,
p. 215, as modified by E.O. 12731, 55 FR
42547, 3 CFR, 1990 Comp., p. 306.

Subpart B—Gifts From Outside
Sources

2. Section 2635.204 is amended as set
forth below:

A. Revising paragraphs (g)(2) through
(9)(6);

B. Republishing the note following
paragraph (g)(4);

C. Revising example 1 following
paragraph (g)(6);

D. Redesignating examples 2, 3 and 4
following paragraph (g)(6) as examples
4, 5 and 6, respectively; and

E. Adding new examples 2 and 3
following paragraph (g)(6).

The revisions, republication and
addition read as follows:

§2635.204 Exceptions.
* * * * *
* * *

(?_) * * *

(2) Widely attended gatherings. When
there has been a determination that his
attendance is in the interest of the
agency because it will further agency
programs and operations, an employee
may accept an unsolicited gift of free
attendance at all or appropriate parts of
a widely attended gathering of mutual
interest to a number of parties from the
sponsor of the event or, if more than 100
persons are expected to attend the event
and the gift of free attendance has a
market value of $250 or less, from a
person other than the sponsor of the
event. A gathering is widely attended if
it is attended by a large number of
persons and if, for example, it is open
to members from throughout the
interested industry or profession or if
those in attendance represent a range of
persons interested in a given matter. For
employees subject to a leave system,
attendance at the event shall be on the
employee’s own time or, if authorized
by the employee’s agency, on excused
absence pursuant to applicable
guidelines for granting such absence, or
otherwise without charge to the
employee’s leave account.

(3) Determination of agency interest.
The determination of agency interest
required by paragraph (g)(2) of this
section shall be made orally or in
writing by the agency designee.

(i) If the person who has extended the
invitation has interests that may be
substantially affected by the
performance or nonperformance of an
employee’s official duties or is an
association or organization the majority
of whose members have such interests,
the employee’s participation may be
determined to be in the interest of the
agency only where there is a written
finding by the agency designee that the
agency’s interest in the employee’s
participation in the event outweighs the
concern that acceptance of the gift of
free attendance may or may appear to
improperly influence the employee in
the performance of his official duties.
Relevant factors that should be
considered by the agency designee
include the importance of the event to
the agency, the nature and sensitivity of
any pending matter affecting the
interests of the person who has
extended the invitation, the significance
of the employee’s role in any such
matter, the purpose of the event, the
identity of other expected participants
and the market value of the gift of free
attendance.

(ii) A blanket determination of agency
interest may be issued to cover all or
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any category of invitees other than those
as to whom the finding is required by
paragraph (g)(3)(i) of this section. Where
a finding under paragraph (g)(3)(i) of
this section is required, a written
determination of agency interest,
including the necessary finding, may be
issued to cover two or more employees
whose duties similarly affect the
interests of the person who has
extended the invitation or, where that
person is an association or organization,
of its members.

(4) Free attendance. For purposes of
paragraphs (g)(1) and (2) of this section,
free attendance may include waiver of
all or part of a conference or other fee
or the provision of food, refreshments,
entertainment, instruction and materials
furnished to all attendees as an integral
part of the event. It does not include
travel expenses, lodgings, entertainment
collateral to the event, or meals taken
other than in a group setting with all
other attendees. Where the invitation
has been extended to an accompanying
spouse or other guest (see paragraph
(9)(6) of this section), the market value
of the gift of free attendance includes
the market value of free attendance by
the spouse or other guest as well as the
market value of the employee’s own
attendance.

Note: There are statutory authorities
implemented other than by part 2635 under
which an agency or an employee may be able
to accept free attendance or other items not
included in the definition of free attendance,
such as travel expenses.

(5) Cost provided by sponsor of event.
The cost of the employee’s attendance
will not be considered to be provided by
the sponsor, and the invitation is not
considered to be from the sponsor of the
event, where a person other than the
sponsor designates the employee to be
invited and bears the cost of the
employee’s attendance through a
contribution or other payment intended
to facilitate that employee’s attendance.
Payment of dues or a similar assessment
to a sponsoring organization does not
constitute a payment intended to
facilitate a particular employee’s
attendance.

(6) Accompanying spouse or other
guest. When others in attendance will
generally be accompanied by a spouse
or other guest, and where the invitation
is from the same person who has invited
the employee, the agency designee may
authorize an employee to accept an
unsolicited invitation to an
accompanying spouse or to another
accompanying guest to participate in all
or a portion of the event at which the
employee’s free attendance is permitted
under paragraph (g) (1) or (2) of this

section. The authorization required by
this paragraph may be provided orally
or in writing.

Example 1. An aerospace industry
association that is a prohibited source
sponsors an industry-wide, two-day
seminar for which it charges a fee of
$400 and anticipates attendance of
approximately 400. An Air Force
contractor pays $2,000 to the association
so that the association can extend free
invitations to five Air Force officials
designated by the contractor. The Air
Force officials may not accept the gifts
of free attendance. Because the
contractor specified the invitees and
bore the cost of their attendance, the gift
of free attendance is considered to be
provided by the company and not by the
sponsoring association. Had the
contractor paid $2,000 to the association
in order that the association might
invite any five Federal employees, an
Air Force official to whom the
sponsoring association extended one of
the five invitations could attend if his
participation were determined to be in
the interest of the agency. The Air Force
official could not in any event accept an
invitation directly from the contractor
because the market value of the gift
exceeds $250.

Example 2. An employee of the
Department of Transportation is invited
by a news organization to an annual
press dinner sponsored by an
association of press organizations.
Tickets for the event cost $250 per
person and attendance is limited to 400
representatives of press organizations
and their guests. If the employee’s
attendance is determined to be in the
interest of the agency, she may accept
the invitation from the news
organization because more than 100
persons will attend and the cost of the
ticket does not exceed $250. However,
if the invitation were extended to the
employee and an accompanying guest,
her guest could not be authorized to
attend since the market value of the gift
of free attendance would be $500 and
the invitation is from a person other
than the sponsor of the event.

Example 3. An employee of the
Department of Energy and his wife have
been invited by a major utility to a
dinner party for 20 people. Others
invited include eight officials of the
utility and their spouses and a
representative of a consumer group
concerned with utility rates and her
husband. The DOE official believes the
dinner party will provide him an
opportunity to socialize with and get to
know those in attendance. The
employee may not accept, even if his
attendance could be determined to be in
the interest of the agency. The dinner

party is not a widely attended gathering;
twenty is not a large number of persons
and, notwithstanding the presence of
another person who is not an official of
the utility, those in attendance do not
represent a range of persons interested
in any identifiable matter.

* * * * *

[FR Doc. 95-14611 Filed 6-14-95; 8:45 am]
BILLING CODE 6345-01-U

DEPARTMENT OF AGRICULTURE
Agricultural Marketing Service

7 CFR Part 1046
[DA-95-18]

Milk in the Louisville-Lexington-
Evansville Marketing Area; Proposed
Suspension/Termination of Certain
Provisions of the Order

AGENCY: Agricultural Marketing Service,
USDA.

ACTION: Proposed suspension/
termination of rule.

SUMMARY: This document invites written
comments on a proposal to suspend or
terminate the base-excess plan of the
Louisville-Lexington-Evansville Federal
milk marketing order, effective
September 1, 1995. The proposed
suspension/termination was submitted
by Holland Dairies, Inc., which
contends the action is necessary to
allow handlers in the area to compete
equally for a supply of milk and to
ensure that producers will continue to
have their milk priced and pooled under
the Order.

DATES: Comments are due on or before
July 17, 1995.

ADDRESSES: Comments (two copies)
should be filed with the USDA/AMS/
Dairy Division, Order Formulation
Branch, Room 2971, South Building, PO
Box 96456, Washington, DC 20090—
6456.

FOR FURTHER INFORMATION CONTACT:
Nicholas Memoli, Marketing Specialist,
USDA/AMS/Dairy Division, Order
Formulation Branch, Room 2971, South
Building, PO Box 96456, Washington,
DC 20090-6456 (202) 690-1932.
SUPPLEMENTARY INFORMATION: The
Regulatory Flexibility Act (5 U.S.C.
601-612) requires the Agency to
examine the impact of a proposed rule
on small entities. Pursuant to 5 U.S.C.
605(b), the Administrator of the
Agricultural Marketing Service has
certified that this proposed rule would
not have a significant economic impact
on a substantial number of small
entities. This rule would lessen the
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regulatory impact of the order on certain
milk handlers and would tend to ensure
that dairy farmers would continue to
have their milk priced under the order
and thereby receive the benefits that
accrue from such pricing.

The Department is issuing this
proposed rule in conformance with
Executive Order 12866.

This proposed rule has been reviewed
under Executive Order 12778, Civil
Justice Reform. This rule is not intended
to have a retroactive effect. If adopted,
this proposed rule will not preempt any
state or local laws, regulations, or
policies, unless they present an
irreconcilable conflict with the rule.

The Agricultural Marketing
Agreement Act of 1937, as amended (7
U.S.C. 601-674), provides that
administrative proceedings must be
exhausted before parties may file suit in
court. Under section 608c(15)(A) of the
Act, any handler subject to an order may
file with the Secretary a petition stating
that the order, any provisions of the
order, or any obligation imposed in
connection with the order is not in
accordance with law and request a
modification of an order or to be
exempted from the order. A handler is
afforded the opportunity for a hearing
on the petition. After a hearing, the
Secretary would rule on the petition.
The Act provides that the district court
of the United States in any district in
which the handler is an inhabitant, or
has its principal place of business, has
jurisdiction in equity to review the
Secretary’s ruling on the petition,
provided a bill in equity is filed not
later than 20 days after the date of the
entry of the ruling.

Notice is hereby given that, pursuant
to the provisions of the Agricultural
Marketing Agreement Act, the
suspension or termination of the
following provisions of the order
regulating the handling of milk in the
Louisville-Lexington-Evansville
marketing area is being considered:

1. Section 1046.32(d).

2. In the heading of § 1046.61, the
words ‘“‘and uniform prices for base and
excess milk”; in §1046.61(a), the words
“for each month” and *‘of July and
February’’; in § 1046.61(a)(5), the words
“for each month”, the ““s’ on the end of
the word “months”, and the words “‘for
the months of July through February”;
and §1046.61(b) in its entirety.

3.1n 881046.62(b) and
1046.71(a)(2)(i), the letter **(s)” on the
end of the word “‘prices”.

4. In §1046.73(a), the last sentence.

5. In §1046.73(b), the letter “*(s)” on
the end of the word ““prices” and the
words ‘“‘or base milk and excess milk”.

6. In §1046.73, paragraphs (d)(3) and
e)3).

7.1n §1046.73(d)(4), the letter *“(s)”
on the end of the word “‘rate(s)”.

8. In §1046.73(d)(5), the letter ““(s)”
on the end of the word “‘rate(s)”
wherever it appears.

9. In §1046.75(a), the words ‘‘and the
uniform price” and the word “‘base”.

10. Sections 1046.90 through 1046.94.

All persons who want to send written
data, views, or arguments about the
proposed suspension/termination
should send two copies of them to the
USDA/AMS/Dairy Division, Order
Formulation Branch, Room 2971, South
Building, P.O. Box 96456, Washington,
DC 20090-6456, by the 30th day after
the publication of this notice in the
Federal Register.

The comments that are received will
be made available for public inspection
in the Dairy Division during normal
business hours (7 CFR 1.27(b)).

Statement of Consideration

The proposed rule would suspend or
terminate the base-excess plan of the
Louisville-Lexington-Evansville Federal
milk marketing order (Order 46),
effective September 1, 1995, the first
month of the base-forming period.
Holland Dairies, Inc. (Holland), a fully
regulated distributing plant under Order
46 that procures its milk from over 100
nonmember producers and Associated
Milk Producers, Inc., states that the
Order’s base-excess plan has created
significant milk procurement problems
in the area in recent years.

Holland claims that the base-excess
plan limits its ability to obtain milk
from new producers because these
producers have no base. As a result, the
handler states that it has been forced to
purchase supplemental milk during the
summer months from producers located
outside the region at an additional cost.

According to Holland, the
cooperatives in the southern Indiana
area which compete with it for
producers do not pay their member-
producers base and excess prices.
Additionally, Holland states that the
Indiana and Ohio Valley Federal milk
orders, which border Order 46 to the
north, do not contain a producer base-
excess plan. Holland contends that both
of these factors place it at a competitive
disadvantage in procuring milk and are
unreasonable and detrimental to its
long-term ability to retain nonmember
producers.

Therefore, comments are sought to
determine whether the aforementioned
provisions should be suspended or
terminated.

List of Subjects in 7 CFR Part 1046

Milk marketing orders.
The authority citation for 7 CFR Part
1046 continues to read as follows:
Authority: Secs. 1-19, 48 Stat. 31, as
amended; 7 U.S.C. 601-674.
Dated: June 9, 1995.
Lon Hatamiya,
Administrator.
[FR Doc. 95-14694 Filed 6-14-95; 8:45 am]
BILLING CODE 3410-02-P

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 39
[Docket No. 95—-CE—-01-AD]

Airworthiness Directives; Fairchild
Aircraft SA226 and SA227 Series
Airplanes

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: This document proposes to
adopt a new airworthiness directive
(AD) that would apply to certain
Fairchild Aircraft SA226 and SA227
series airplanes. The proposed action
would require installing foreign object
damage (FOD) barriers in the
floorboards of the cockpit between the
pedestal and floor from Fuselage Station
(FS) 79.38 to FS 88.06 and on the
outboard forward edge of the left-hand
and right-hand cockpit forward
floorboards at FS 79.38. Two incidents
of objects falling through openings of
the cockpit floor and jamming the
elevator controls and the yoke prompted
the proposed action. The actions
specified by the proposed AD are
intended to prevent airplane flight
control jammings caused by objects
falling through the cockpit floor
openings.

DATES: Comments must be received on
or before August 21, 1995.

ADDRESSES: Submit comments in
triplicate to the Federal Aviation
Administration (FAA), Central Region,
Office of the Assistant Chief Counsel,
Attention: Rules Docket No. 95—-CE-01—
AD, Room 1558, 601 E. 12th Street,
Kansas City, Missouri 64106. Comments
may be inspected at this location
between 8 a.m. and 4 p.m., Monday
through Friday, holidays excepted.
Service information that applies to the
proposed AD may be obtained from
Fairchild Aircraft, P.O. Box 790490, San
Antonio, Texas 78279-0490; telephone
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(210) 824-9421. This information also
may be examined at the Rules Docket at
the address above.

FOR FURTHER INFORMATION CONTACT: Mr.
Werner Koch, Aerospace Engineer,
FAA, Airplane Certification Office, 2601
Meacham Boulevard, Fort Worth, Texas
76193-0150; telephone (817) 222-5133;
facsimile (817) 222-5960.

SUPPLEMENTARY INFORMATION:
Comments Invited

Interested persons are invited to
participate in the making of the
proposed rule by submitting such
written data, views, or arguments as
they may desire. Communications
should identify the Rules Docket
number and be submitted in triplicate to
the address specified above. All
communications received on or before
the closing date for comments, specified
above, will be considered before taking
action on the proposed rule. The
proposals contained in this notice may
be changed in light of the comments
received.

Comments are specifically invited on
the overall regulatory, economic,
environmental, and energy aspects of
the proposed rule. All comments
submitted will be available, both before
and after the closing date for comments,
in the Rules Docket for examination by
interested persons. A report that
summarizes each FAA-public contact
concerned with the substance of this
proposal will be filed in the Rules
Docket.

Commenters wishing the FAA to
acknowledge receipt of their comments
submitted in response to this notice
must submit a self-addressed, stamped
postcard on which the following
statement is made: “Comments to
Docket No. 95-CE-01-AD.” The
postcard will be date stamped and
returned to the commenter.

Auvailability of NPRMs

Any person may obtain a copy of this
NPRM by submitting a request to the
FAA, Central Region, Office of the
Assistant Chief Counsel, Attention:
Rules Docket No. 95-CE-01-AD, Room
1558, 601 E. 12th Street, Kansas City,
Missouri 64106.

Discussion

The FAA has received reports of two
incidents of flight control jammings on
Fairchild Aircraft SA227 series
airplanes caused by objects falling
through openings of the cockpit floor.

In one instance, the air vent in the
cockpit broke and the ball section of the
vent fell through one of the openings in
the floor and lodged in the elevator

control linkage. The airplane crew
experienced a momentary restriction in
elevator control during a pre-flight
control check. In the other instance, a
bottle (Coca-Cola) fell through one of the
floor openings and jammed the yoke
until the crew overcame the jam by
breaking the bottle.

These openings are located in the
floorboards of the cockpit of Fairchild
Aircraft SA226 and SA227 series
airplanes between the pedestal and floor
from Fuselage Station (FS) 79.38 to FS
88.06 and on the outboard forward edge
of the left-hand and right-hand cockpit
forward floorboards at FS 79.38.

Fairchild Aircraft has issued Service
Bulletin (SB) 226-53-012, SB 227-53—
005, and SB CC7-53-002, all Issued:
September 22, 1994. These service
bulletins contain procedures for
installing cockpit floorboard foreign
object damage (FOD) barriers on
Fairchild Aircraft SA226 and SA227
series airplanes in the areas referenced
above.

After examining the circumstances
and reviewing all available information
related to the incidents described above,
the FAA has determined that AD action
should be taken to prevent airplane
flight control jammings caused by
objects falling through the cockpit floor
openings.

Since an unsafe condition has been
identified that is likely to exist or
develop in other Fairchild Aircraft
SA226 and SA227 series airplanes of the
same type design, the proposed AD
would require installing FOD barriers in
the floorboards of the cockpit between
the pedestal and floor from FS 79.38 to
FS 88.06 and on the outboard forward
edge of the left-hand and right-hand
cockpit forward floorboards at FS 79.38.
Accomplishment of the proposed action
would be in accordance with Fairchild
SB 226-53-012, Fairchild SB 227-53—
005, or Fairchild SB CC7-53-002, all
Issued: September 22, 1994, as
applicable.

The FAA estimates that 855 airplanes
in the U.S. registry would be affected by
the proposed AD, that it would take
approximately 4 workhours per airplane
to accomplish the proposed action, and
that the average labor rate is
approximately $60 an hour. Parts cost
approximately $50 per airplane. Based
on these figures, the total cost impact of
the proposed AD on U.S. operators is
estimated to be $247,950. This figure is
based on the assumption that no
affected airplane owner/operator has
incorporated the proposed modification.
Parts have not been distributed to any
owner/operator of the affected airplanes.

The regulations proposed herein
would not have substantial direct effects

on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government. Therefore,
in accordance with Executive Order
12612, it is determined that this
proposal would not have sufficient
federalism implications to warrant the
preparation of a Federalism Assessment.

For the reasons discussed above, |
certify that this action (1) is not a
“significant regulatory action’ under
Executive Order 12866; (2) is not a
“significant rule’” under DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3) if
promulgated, will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A copy of the draft
regulatory evaluation prepared for this
action has been placed in the Rules
Docket. A copy of it may be obtained by
contacting the Rules Docket at the
location provided under the caption
ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

The Proposed Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration proposes to amend part
39 of the Federal Aviation Regulations
(14 CFR part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:
Authority: 49 U.S.C. App. 1354(a), 1421

and 1423; 49 U.S.C. 106(g); and 14 CFR
11.89.

§39.13 [Amended]

2. Section 39.13 is amended by
adding a new AD to read as follows:
Fairchild Aircraft: Docket No. 95—-CE-01—

AD.

Applicability: The following airplane
models and serial numbers, certificated in
any category:

Model Serial numbers
SA226-T ...ccoevviveenn All serial numbers.
SA226-T(B) All serial numbers.
SA226-AT ........ All serial numbers.
SA226-TC .... All serial numbers.
SA227-AT .... All serial numbers.
SA227-AC .... All serial numbers.
SA227-BC .... All serial numbers.
SA227-TT covveeveene All serial numbers.
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Model Serial numbers

SA227-CC ...cccceeunn. CC784 and CC790
through CC863.

SA227-DC ............... DC784 and DC790
through DC863.

Note 1: This AD applies to each airplane
identified in the preceding applicability
provision, regardless of whether it has been
modified, altered, or repaired in the area
subject to the requirements of this AD. For
airplanes that have been modified, altered, or
repaired so that the performance of the
requirements of this AD is affected, the
owner/operator must use the authority
provided in paragraph (c) of this AD to
request approval from the FAA. This
approval may address either no action, if the
current configuration eliminates the unsafe
condition, or different actions necessary to
address the unsafe condition described in
this AD. Such a request should include an
assessment of the effect of the changed
configuration on the unsafe condition
addressed by this AD. In no case does the
presence of any modification, alteration, or
repair remove any airplane from the
applicability of this AD.

Compliance: Required within the next 600
hours time-in-service after the effective date
of this AD, unless already accomplished.

To prevent airplane flight control
jammings caused by objects falling through
the cockpit floor openings, accomplish the
following:

(a) Install foreign object damage (FOD)
barriers in the floorboards of the cockpit
between the pedestal and floor from Fuselage
Station (FS) 79.38 to FS 88.06 and on the
outboard forward edge of the left-hand and
right-hand cockpit forward floorboards at FS
79.38. Accomplish this action in accordance
with the ACCOMPLISHMENT
INSTRUCTIONS section of either Fairchild
Service Bulletin (SB) 226-53-012, Fairchild
SB 227-53-005, or Fairchild SB CC7-53-002,
all Issued: September 22, 1994, as applicable.

(b) Special flight permits may be issued in
accordance with sections 21.197 and 21.199
of the Federal Aviation Regulations (14 CFR
21.197 and 21.199) to operate the airplane to
a location where the requirements of this AD
can be accomplished.

(c) An alternative method of compliance or
adjustment of the compliance time that
provides an equivalent level of safety may be
approved by the Manager, Airplane
Certification Office (ACO), FAA, 2601
Meacham Boulevard, Fort Worth, Texas
76193-0150. The request shall be forwarded
through an appropriate FAA Maintenance
Inspector, who may add comments and then
send it to the Manager, Fort Worth ACO.

Note 2: Information concerning the
existence of approved alternative methods of
compliance with this AD, if any, may be
obtained from the Fort Worth ACO.

(d) All persons affected by this directive
may obtain copies of the service bulletins
referred to herein upon request to Fairchild
Aircraft, P.O. Box 790490, San Antonio,
Texas 78279-0490; or may examine these
service bulletins at the FAA, Central Region,
Office of the Assistant Chief Counsel, Room

1558, 601 E. 12th Street, Kansas City,
Missouri 64106.

Issued in Kansas City, Missouri, on June 9,
1995.

Gerald W. Pierce,

Acting Manager, Small Airplane Directorate,
Aircraft Certification Service.

[FR Doc. 95-14637 Filed 6-14-95; 8:45 am]
BILLING CODE 4910-13-U

14 CFR Part 39
[Docket No. 94-ANE-53]

Airworthiness Directives; Teledyne
Continental Motors and Rolls-Royce,
plc O-200 Series Reciprocating
Engines

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: This document proposes the
supersedure of an existing airworthiness
directive (AD), applicable to Teledyne
Continental Motors (TCM) O-200 series
reciprocating engines, that currently
requires resetting engine timing to 24°
Before Top Center (BTC). This action
would return to the 28° BTC engine
timing for those engines equipped with
improved cylinders that have
strengthened heads. This action would
also add license-built Rolls-Royce, plc
0-200 series engines to the AD’s
applicability and drop the TCM O-200C
model which never went into
production. This proposal is prompted
by the availability of improved
cylinders. The actions specified by the
proposed AD are intended to prevent
possible cylinder cracking with
subsequent loss of engine power.
DATES: Comments must be received by
August 14, 1995.

ADDRESSES: Submit comments in
triplicate to the Federal Aviation
Administration (FAA), New England
Region, Office of the Assistant Chief
Counsel, Attention: Rules Docket No.
94-ANE-53, 12 New England Executive
Park, Burlington, MA 01803-5299.
Comments may be inspected at this
location between 8:00 a.m. and 4:30
p.m., Monday through Friday, except
Federal holidays.

The service information referenced in
the proposed rule may be obtained from
Teledyne Continental Motors, P.O. Box
90, Mobile, AL 36601; telephone (334)
438-3411. This information may be
examined at the FAA, New England
Region, Office of the Assistant Chief
Counsel, 12 New England Executive
Park, Burlington, MA.

FOR FURTHER INFORMATION CONTACT: Jerry
Robinette, Aerospace Engineer, Atlanta

Aircraft Certification Office, FAA, Small
Airplane Directorate, Campus Building,
1701 Columbia Ave., Suite 2-160,
College Park, GA 30337-2748;
telephone (404) 305-7371, fax (404)
305-7348.

SUPPLEMENTARY INFORMATION:
Comments Invited

Interested persons are invited to
participate in the making of the
proposed rule by submitting such
written data, views, or arguments as
they may desire. Communications
should identify the Rules Docket
number and be submitted in triplicate to
the address specified above. All
communications received on or before
the closing date for comments, specified
above, will be considered before taking
action on the proposed rule. The
proposals contained in this notice may
be changed in light of the comments
received.

Comments are specifically invited on
the overall regulatory, economic,
environmental, and energy aspects of
the proposed rule. All comments
submitted will be available, both before
and after the closing date for comments,
in the Rules Docket for examination by
interested persons. A report
summarizing each FAA-public contact
concerned with the substance of this
proposal will be filed in the Rules
Docket.

Commenters wishing the FAA to
acknowledge receipt of their comments
submitted in response to this notice
must submit a self-addressed, stamped
postcard on which the following
statement is made: ‘““Comments to
Docket Number 94—ANE-53.” The
postcard will be date stamped and
returned to the commenter.

Availability of NPRMs

Any person may obtain a copy of this
NPRM by submitting a request to the
FAA, New England Region, Office of the
Assistant Chief Counsel, Attention:
Rules Docket No. 94-ANE-53, 12 New
England Executive Park, Burlington, MA
01803-5299.

Discussion

OnJune 9, 1977, the Federal Aviation
Administration (FAA) issued
airworthiness directive (AD) 77-13-03,
Amendment 39-2925 (42 FR 31770,
June 23, 1977), applicable to Teledyne
Continental Motors (TCM) O-200A, O—
200B, and O—200C series reciprocating
engines, to require resetting engine
timing to 24° Before Top Center (BTC).
That action was prompted by reports of
cylinder cracking. Reduction of engine
timing reduced cylinder head stress and
lowered cylinder head temperature for
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any given cooling air flow, thereby
substantially reducing the likelihood of
cylinder head problems. Reducing
engine timing results in a power loss of
approximately 1.5% at full power
during an engine calibration test. That
condition, if not corrected, could result
in possible cylinder cracking with
subsequent loss of engine power.

Since the issuance of that AD, TCM
has redesigned the cylinder head for
additional strength. Cylinder, Part
Number (P/N) 641917, and subsequent
(higher) numbers (the P/N is stamped on
the cylinder barrel flange) have the
strengthened head. Accordingly, any O—
200A or B engine with P/N 641917
cylinders or any combination of 641917
and subsequent (higher) part number
cylinders installed can return the timing
to 28° BTC. Airworthiness directive 77—
13-03 applies to the TCM O-200C
engine as well as the O-200A and B
engines; since there was never a
production TCM O-200C engine built,
that engine model has been dropped
from this proposed AD. The current AD
also does not apply to the Rolls-Royce,
plc O-200 series engines that were built
under a licensing agreement with TCM.
Teledyne Continental Motors now has
the continuing airworthiness
responsibility for these engines and they
have been included in this proposed
AD.

The FAA has reviewed and approved
the technical contents of TCM Service
Bulletin (SB) No. SB94-8, dated
September 14, 1994, that lists the
magneto to engine timing for each TCM
engine and specifically addresses the O—
200A and B engines in Note 5.

Since an unsafe condition has been
identified that is likely to exist or
develop on other products of this same
type design, the proposed AD would
supersede AD 77-13-03 to retain the
24° BTC engine timing for engines with
cylinders that have P/N lower than
641917; allow the return to 28° BTC
engine timing for those engines with
cylinder P/N 641917 and subsequent
(higher) part numbers, restamp the
engine data plate to indicate engine
timing of 28° BTC; adds the Rolls-Royce,
plc O-200A, O-200B, and O-200C
series engines to the AD’s applicability;
and drops the TCM O-200C series
engines from the AD’s applicability.

The FAA estimates that 23,500
engines installed on aircraft of U.S.
registry would be affected by this
proposed AD, that it would take
approximately 2 work hours per engine
to accomplish the proposed actions, and
that the average labor rate is $60 per
work hour. This AD adds no additional
requirements; the resetting of engine
timing for engines with the improved

cylinders is option. Therefore, there
would be no cost imposed by the
proposed actions. However, if the
timing was reset on all applicable
engines, based on these figures, the total
cost impact of the proposed AD on U.S.
operators is estimated to be $2,820,000.

The regulations proposed herein
would not have substantial direct effects
on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government. Therefore,
in accordance with Executive Order
12612, it is determined that this
proposal would not have sufficient
federalism implications to warrant the
preparation of a Federalism Assessment.

For the reasons discussed above, |
certify that this proposed regulation (1)
is not a “‘significant regulatory action”
under Executive Order 12866; (2) is not
a “significant rule”” under the DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3) if
promulgated, will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A copy of the draft
regulatory evaluation prepared for this
action is contained in the Rules Docket.
A copy of it may be obtained by
contacting the Rules Docket at the
location provided under the caption
ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

The Proposed Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration proposes to amend part
39 of the Federal Aviation Regulations
(14 CFR part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. App. 1354(a), 1421
and 1423; 49 U.S.C. 106(g); and 14 CFR
11.89.

§39.13 [Amended]

2. Section 39.13 is amended by
removing amendment 39-2925 (42 FR
31770, June 23, 1977) and by adding a
new airworthiness directive to read as
follows:

Teledyne Continental Motors and Rolls-
Royce, plc.: Docket No. 94—ANE-53.
Supersedes AD 77-13-03, Amendment
39-2925.

Applicability: Teledyne Continental
Motors (TCM) Model O—-200A and O-200B
and Rolls-Royce, plc. Model O-200A, O-
200B, and O-200C reciprocating engines.
These engines are installed on but not
limited to American Champion Models 7ECA
and 402; Cessna Model 150, 150A through
150M, A150K through A150M; Reims Models
F-150G through F-150M, FA-150K and FA-
150L; and Taylorcraft Model F19 aircraft.

Note: This AD applies to each engine
identified in the preceding applicability
provision, regardless of whether it has been
modified, altered, or repaired in the area
subject to the requirements of this AD. For
engines that have been modified, altered, or
repaired so that the performance of the
requirements of this AD is affected, the
owner/operator must use the authority
provided in paragraph (g) to request approval
from the FAA. This approval may address
either no action, if the current configuration
eliminates the unsafe condition, or different
actions necessary to address the unsafe
condition described in this AD. Such a
request should include an assessment of the
effect of the changed configuration on the
unsafe condition addressed by this AD. In no
case does the presence of any modification,
alteration, or repair remove any engine from
the applicability of this AD.

Compliance: Required as indicated, unless
accomplished previously.

To prevent possible cylinder cracking with
subsequent loss of engine power, accomplish
the following:

(a) For engines that have one or more
cylinders with part numbers (P/N) lower than
641917, within the next 50 hours time in
service (TIS) after the effective date of this
airworthiness directive (AD), reset the engine
timing to 24° (+1°, —0°) Before Top Center
(BTC) on both magnetos in accordance with
the magneto to engine timing procedure for
direct drive engines in TCM Service Bulletin
(SB) No. SB94-8, dated September 14, 1994.

(b) For engines that have all four cylinders
with P/N 641917 or higher, the engine timing
may be reset to 28° (+1°, —0°) BTC on both
magnetos in accordance with the magneto
engine timing procedure for direct drive
engines in TCM SB No. SB94-8, dated
September 14, 1994.

(c) Subsequent installation of cylinders
must be of the P/N listed in paragraph (b) of
this AD to retain the 28° BTC timing.

Note: The P/N is stamped on the cylinder
barrel flange.

(d) This AD supersedes AD 77-13-03.

(e) When paragraph (a) is accomplished,
restamp the engine data plate to indicate
magneto timing of 24° BTC.

(f) When paragraph (b) is accomplished,
restamp the engine data plate to indicate
magneto timing of 28° BTC.

(9) An alternative method of compliance or
adjustment of the compliance time that
provides an acceptable level of safety may be
used if approved by the Manager, Atlanta
Aircraft Certification Office. The request
should be forwarded through an appropriate
FAA Maintenance Inspector, who may add
comments and then send it to the Manager,
Atlanta Aircraft Certification Office.

Note: Information concerning the existence
of approved alternative methods of
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compliance with this airworthiness directive,
if any, may be obtained from the Atlanta
Aircraft Certification Office.

(h) Special flight permits may be issued in
accordance with sections 21.197 and 21.199
of the Federal Aviation Regulations (14 CFR
21.197 and 21.199) to operate the aircraft to
a location where the requirements of this AD
can be accomplished.

Issued in Burlington, Massachusetts, on
June 7, 1995.

Ronald L. Vavruska,

Acting Manager, Engine and Propeller
Directorate, Aircraft Certification Service.

[FR Doc. 95-14639 Filed 6—-14-95; 8:45 am]
BILLING CODE 4910-13-P

14 CFR Part 71

[Airspace Docket No. 95-AWP-16]

Proposed Establishment of Class D
Airspace Area, Chandler Municipal
Airport, AZ

AGENCY: Federal Aviation
Administration [FAA], DOT.

ACTION: Notice of proposed rulemaking.

SUMMARY: This notice proposes to
establish a Class D airspace area at
Chandler Municipal Airport, AZ. The
intent of this proposal is to provide
adequate airspace for instrument flight
rules (IFR) operations at Chandler
Municipal Airport, Chandler, AZ.

DATES: Comments must be received on
or before July 31, 1995.

ADDRESSES: Send comments on the
proposal in triplicate to: Federal
Aviation Administration, Attn:
Manager, System Management Branch,
AWP-530, Docket No. 95-AWP-16, Air
Traffic Division, P.O. Box 92007,
Worldway Postal Center, Los Angeles,
California, 90009.

The official docket may be examined
in the Office of the Assistant Chief
Counsel, Western Pacific Region,
Federal Aviation Administration, Room
6007, 15000 Aviation Boulevard,
Lawndale, California, 90261.

An informal docket may also be
examined during normal business hours
at the Office of the Manager, System
Management Branch, Air Traffic
Division at the above address.

FOR FURTHER INFORMATION CONTACT:
Scott Speer, System Management
Specialist, System Management Branch,
AWP-530, Air Traffic Division,
Western-Pacific Region, Federal
Aviation Administration, 15000
Aviation Boulevard, Lawndale,
California 90261, telephone (310) 297—
0010.

SUPPLEMENTARY INFORMATION:
Comments Invited

Interested parties are invited to
participate in this proposed rulemaking
by submitting such written data, views,
or arguments as they may desire.
Comments that provide the factual basis
supporting the views and suggestions
presented are particularly helpful in
developing reasoned regulatory
decisions on the proposal. Comments
are specifically invited on the overall
regulatory, aeronautical, economic,
environmental, and energy-related
aspects of the proposal.
Communications should identify the
airspace docket number and be
submitted in triplicate to the address
listed above. Comments wishing the
FAA to acknowledge receipt of their
comments on this notice must submit
with the comments a self-addressed,
stamped postcard on which the
following statement is made:
“Comments to Airspace Docket No. 95—
AWP-16." The postcard will be date/
time stamped and returned to the
commenter. All communications
received on or before the specified
closing date for comments will be
considered before taking action on the
proposed rule. The proposal contained
in this notice may be changed in light
of comments received. All comments
submitted will be available for
examination in the System Management
Branch, Air Traffic Division, 15000
Aviation Boulevard, Lawdale, California
90261, both before and after the closing
date for comments. A report
summarizing each substantive public
contact with FAA personnel concerned
with this rulemaking will be filed in the
docket.

Availability of NPRM

Any person may obtain a copy of this
Notice of Proposed Rulemaking (NPRM)
by submitting a request to the Federal
Aviation Administration, System
Management Branch, P.O. Box 92007,
Worldway Postal Center, Los Angeles,
California 90009. Communications must
identify the notice number of this
NPRM. Persons interested in being
placed on a mailing list for future
NPRM'’s should also request a copy of
Advisory Circular No. 11-2A, which
describes the application procedures.

The Proposal

The FAA is considering an
amendment to part 71 of the Federal
Aviation Regulations (14 CFR part 71)
by establishing a Class D airspace area
to Chandler Municipal Airport, AZ. The
intended effect of this proposal is to
provide adequate Class D airspace for

aircraft executing instrument approach
procedures at Chandler Municipal
Airport, Chandler, AZ. Class D airspace
designations are published in paragraph
5000 of FAA Order 7400.9B, dated July
18, 1994, and effective September 16,
1994, which is incorporated by
reference in 14 CFR 71.1. The Class D
airspace designation listed in this
document would be published
subsequently in this Order.

The FAA has determined that this
proposed regulation only involves an
established body of technical
regulations for which frequent and
routine amendments are necessary to
keep them operationally current.
Therefore, this proposed regulation—(1)
is not a “‘significant regulatory action”
under Executive Order 12866; (2) is not
a “significant rule” under DOT
Regulatory Policies and Procedures (44
FR 10034; February 26, 1979); and (3)
does not warrant preparation of a
Regulatory Evaluation as the anticipated
impact is so minimal. Since this is a
routine matter that will only affect air
traffic procedures and air navigation, it
is certified that this proposed rule will
not have a significant economic impact
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

The Proposed Amendment

Accordingly, pursuant to the
authority delegated to me, the Federal
Aviation Administration proposes to
amend part 71 of the Federal Aviation
Regulations (14 CFR part 71) as follows:

PART 71—[AMENDED]

1. The authority citation for part 71
continues to read as follows:

Authority: 49 U.S.C. 40103, 40113, 40120;
E.O. 10854, 24 FR 9565, 3 CFR, 1959-1963
Comp., p. 389; 49 U.S.C. 106(g); 14 CFR
11.69.

§71.1 [Amended]

2. The incorporation by reference in
14 CFR 71.1 of the Federal Aviation
Administration Order 7400.9B, Airspace
Designations and Reporting Points,
dated July 18, 1994, and effective
September 16, 1994, is amended
follows:

Paragraph 5000 Class D Airspace

* * * * *

AWP AZ D Chandler Municipal Airport, AZ
[New]
Chandler Municipal Airport, AZ

(Lat. 33°16'09"" N, long. 111°48'40" W)
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That airspace extending upward from the
surface to and including 3700 feet MSL
within a 4-mile radius of Chandler Municipal
Airport, excluding the portion within the
Chandler Williams-Gateway Airport, AZ,
Class D airspace area. The Class D airspace
area is effective during the specific dates and
times established in advance by a Notice to
Airmen. The effective date and time will
thereafter be continuously published in the
Airport/Facility Directory.

* * * * *

Issued in Los Angeles, California, on June
5, 1995.

Dennis T. Koehler,

Acting Manager, Air Traffic Division,
Western-Pacific Region.

[FR Doc. 95-14651 Filed 6-14-95; 8:45 am]
BILLING CODE 4910-13-M

14 CFR Part 71

[Airspace Docket No. 92-ASW-35]
Proposed Establishment of Class E
Airspace; Osceola, AR

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Notice of proposed rulemaking.

SUMMARY: This notice proposes to
establish Class E airspace extending
upward from 700 feet above ground
level (AGL) at Osceola Municipal
Airport, Osceola, AR. The development
of a new nondirectional radio beacon
(NDB) standard instrument approach
procedure (SIAP) to Runway (RWY) 19
has made this proposal necessary. The
intended effect of this proposal is to
provide adequate controlled airspace to
contain Instrument Flight Rules (IFR)
operations at Osceola, AR.

DATES: Comments must be received on
or before August 1, 1995.

ADDRESSES: Send comments on the
proposal in triplicate to Manager,
System Management Branch, Air Traffic
Division, Federal Aviation
Administration, Southwest Region,
Docket No. 92-ASW-35, Fort Worth, TX
76193-0530. The official docket may be
examined in the Office of the Assistant
Chief Counsel, Federal Aviation
Administration, Southwest Region, 2601
Meacham Boulevard, Fort Worth, TX,
between 9:00 AM and 3:00 PM, Monday
through Friday, except Federal holidays.
An informal docket may also be
examined during normal business hours
at the System Management Branch, Air
Traffic Division, Federal Aviation
Administration, Sowthwest Region,
2601 Meacham Boulevard, Fort Worth,
TX.

FOR FURTHER INFORMATION CONTACT:
Donald J. Day, System Management
Branch, Air Traffic Division, Federal

Aviation Administration, Forth Worth,
TX 76193-0530; telephone: (817) 222—
5593.

SUPPLEMENTARY INFORMATION:
Comments Invited

Interested parties are invited to
participate in this proposed rulemaking
by submitting such written data, views,
or arguments as they may desire.
Comments that provide the factual basis
supporting the views and suggestions
presented are particularly helpful in
developing reasoned regulatory
decisions on the proposal. Comments
are specifically invited on the overall
regulatory, aeronautical, economic,
environmental, and energy-related
aspects of the proposal.
Communications should identify the
airspace docket number and be
submitted in triplicate to the address
listed under the caption ADDRESSES.
Commenters wishing the FAA to
acknowledge receipt of their comments
on this notice must submit, with those
comments, a self-addressed, stamped,
postcard containing the following
statement: “Comments to Airspace
Docket No. 92-ASW-35."” The postcard
will be date and time stamped and
returned to the commenter. All
communications received on or before
the specified closing date for comments
will be considered before taking action
on the proposed rule. The proposal
contained in this notice may be changed
in the light of comments received. All
comments submitted will be available
for examination in the Office of the
Assistant Chief Counsel, Federal
Aviation Administration, Southwest
Region, 2601 Meacham Boulevard, Fort
Worth, TX, both before and after the
closing date for comments. A report
summarizing each substantive public
contact with FAA personnel concerned
with this rulemaking will be filed in the
docket.

Availability of NPRM'’s

Any person may obtain a copy of this
Notice of Proposed Rulemaking (NPRM)
by submitting a request to the System
Management Branch, Air Traffic
Division, Federal Aviation
Administration, Fort Worth, TX 76193—
0530. Communications must identify
the notice number of this NPRM.
Persons interested in being placed on a
mailing list for future NPRM'’s should
also request a copy of Advisory Circular
No. 11-2A that describes the
application procedure.

The Proposal

The FAA is considering an
amendment to part 71 of the Federal
Aviation Regulations (14 CFR part 71) to

establish Class E airspace, controlled
airspace extending upward from 700
feet AGL, a transition area, at Osceola
Municipal Airport, Osceola, AR. The
development of a NDB RWY 19 SIAP
has made this proposal necessary.
Designated airspace extending upward
from 700 feet above the ground (AGL) is
now Class E airspace. The intended
effect of this proposal is to provide
adequate Class E airspace for aircraft
executing the NDB RWY 19 SIAP as
well as to provide adequate Class E
airspace for departing aircraft at Osceola
Municipal Airport, Osceola, AR.

The coordinates for this airspace
docket are based on North American
Datum 83. Designated Class E airspace
areas extending upward from 700 feet or
more above ground level are published
in Paragraph 6005 of FAA Order
7400.9B dated July 18, 1994, and
effective September 16, 1994, which is
incorporated by reference in 14 CFR
71.1. The Class E airspace designation
listed in this document would be
published subsequently in the order.

The FAA has determined that this
proposed regulation only involves an
established body of technical
regulations that need frequent and
routine amendments to keep them
operationally current. It, therefore—(1)
is not a “‘significant regulatory action”
under Executive Order 12866; (2) is not
a “significant rule”” under DOT
Regulatory Policies and Procedures (44
FR 11034; February 26, 1979); and (3)
does not warrant preparation of a
regulatory evaluation as the anticipated
impact is so minimal. Since this is a
routine matter that will only affect air
traffic procedures and air navigation, it
is certified that this rule, when
promulgated, will not have a significant
impact on a substantial number of small
entities under the criteria of the
Regulatory Flexibility Act.

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

The Proposed Amendment

In consideration of the foregoing, the
Federal Aviation Administration
proposes to amend 14 CFR part 71 as
follows:

PART 71—[AMENDED]

1. The authority citation for 14 CFR
part 71 continues to read as follows:

Authority: 49 U.S.C. 40103, 40113, 40120;
E.O. 10854, 24 FR 9565, 3 CFR, 1959-1963
Comp., p. 389; 49 U.S.C. 106(g); 14 CFR
11.69.
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§71.1 [Amended]

2. The incorporation by reference in
14 CFR 71.1 of the Federal Aviation
Administration Order 7400.9B, Airspace
Designations and Reporting Points,
dated July 18, 1994, and effective
September 16, 1994, is amended as
follows:

Paragraph 6005 Class E airspace areas
extending upward from 700 feet or more
above the surface of the earth

* * * * *

ASW TX E5 Osceola, AR [New]
Osceola Municipal Airport, AR
(lat. 35°41'28" N., long. 090°00'36" W.)
Osceola NDB
(lat. 35°41'34" N., long. 090°00'47" W.)
That airspace extending upward from 700
feet above the surface within a 6.4-mile
radius of Osceola Municipal Airport and
within 8 miles west and 4 miles east of the
021° bearing from the Osceola NDB to 9.9
miles.
* * * * *
Issued in Fort Worth, TX on June 5, 1995.
Helen Fabian Parke,
Manager, Air Traffic Division, Southwest
Region.
[FR Doc. 95-14652 Filed 6—-14-95; 8:45 am]
BILLING CODE 4910-13-M

14 CFR Part 73
[Airspace Docket No. 93—-AWP-8]

Proposed Modification of Restricted
Areas R—2303A and R-2303B, and
Establishment of R—2303C, Fort
Huachuca, AZ

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Supplemental notice of
proposed rulemaking (SNPRM).

SUMMARY: This supplemental notice
proposes to amend special use airspace
at Fort Huachuca, AZ, as proposed in a
prior notice of proposed rulemaking
(NPRM). In the NPRM, the FAA
proposed to amend Restricted Area R—
2303A to exclude the Fort Huachuca/
Libby AAF/Sierra Vista Municipal
Airport from the restricted area and
provide airspace for visual flight rules
(VFR) access to the airport when R—
2303A is in use. Based upon comments
received in response to the NPRM the
FAA is considering increasing the
airport exclusion and VFR access to the
airport by increasing the ceiling from
1,500 feet above ground level (AGL) to
7,000 feet mean sea level (MSL) (2,284
AGL). These changes are proposed to
accommodate increased training
requirements and to return unneeded
special use airspace to the National
Airspace System (NAS).

DATES: Comments must be received on
or before June 30, 1995.

ADDRESSES: Send comments on the
proposal in triplicate to: Manager, Air
Traffic Division, AWP-500, Docket No.
93-AWP-8, Federal Aviation
Administration, P.O. Box 92007,
Worldway Postal Center, Los Angeles,
CA 900009.

The official docket may be examined
in the Rules Docket, Office of the Chief
Counsel, Room 916, 800 Independence
Avenue, SW., Washington, DC,
weekdays, except Federal holidays,
between 8:30 a.m. and 5:00 p.m.

An informal docket may also be
examined during normal business hours
at the office of the Regional Air Traffic
Division.

FOR FURTHER INFORMATION CONTACT:
James R. Robinson, Military Operations
Program Office (ATM—-420), Office of
Air Traffic System Management, Federal
Aviation Administration, 800
Independence Avenue, SW.,
Washington, D.C. 20591; telephone:
(202) 493-4050.

SUPPLEMENTARY INFORMATION:
Comments Invited

Interested parties are invited to
participate in this proposed rulemaking
by submitting such written data, views,
or arguments as they may desire.
Comments that provide the factual basis
supporting the views and suggestions
presented are particularly helpful in
developing reasoned regulatory
decisions on the proposal. Comments
are specifically invited on the overall
regulatory, aeronautical, economic, and
energy-related aspects of the proposal.
Communications should identify the
airspace docket number and be
submitted in triplicate to the address
listed above. Commenters wishing the
FAA to acknowledge receipt of their
comments on this notice must submit
with those comments a self-addressed,
stamped postcard on which the
following statement is made:
“Comments to Airspace Docket No. 93—
AWP-8." The postcard will be date/
time stamped and returned to the
commenter. Send comments on
environmental and land use aspects to:
Commander, U.S. Army Garrison, Attn:
Mr. John Murray ATZS-EHB, Fort
Huachuca, AZ 85613-6000. All
communications received on or before
the specified closing date for comments
will be considered before taking action
on the proposed rule. The proposal
contained in this notice may be changed
in light of comments received. All
comments submitted will be available
for examination in the Rules Docket
both before and after the closing date for

comments. A report summarizing each
substantive public contact with FAA
personnel concerned with this
rulemaking will be filed in the docket.

Availability of NPRM’s

Any person may obtain a copy of this
Supplemental Notice of Proposed
Rulemaking (SNPRM) by submitting a
request to the Federal Aviation
Administration, Office of Public Affairs,
Attention: Public Inquiry Center, APA—
220, 800 Independence Avenue, SW.,
Washington, DC 20591, or by calling
(202) 267-3485. Communications must
identify the notice number of this
SNPRM. Persons interested in being
placed on a mailing list for future
NPRM'’s should also request a copy of
Advisory Circular No. 11-2A, which
describes the application procedure.

Background

The FAA previously published an
NPRM proposing to amend R—-2303B by
relocating the northern boundary 3
miles south of its existing position. This
would better accommodate hang gliding
activity that takes place just outside of
the northwest corner of existing R—
2303B. R—2303B would also be
subdivided to designate the
southeastern section as a separate
restricted area, R—2303C. This NPRM
also proposed to lower the floor of R—
2303B from 15,000 feet MSL to 8,000
feet MSL, excluding that airspace within
R—2303A when activated, in order to
accommodate unmanned aerial vehicle
training profiles. This amendment of R—
2303B prevents the airspace between
8,000 and 15,000 feet within the lateral
confines of R—2303A from
simultaneously being reflected in both
restricted areas, R—2303A and R—-2303B.
The ceiling of R—2303B would be
lowered from FL 450 to FL 300. The
U.S. Army has determined that there is
no longer a requirement for restricted
airspace above FL 300, therefore, that
airspace would be returned to the NAS.
Lastly, the times of designation for R—
2303A and R—2303B would be reduced
from “Monday—Saturday, 0700-1600
local time; other times by NOTAM at
least 24 hours in advance,” to
“Monday—Friday, 0700-1600 local time;
other times by NOTAM at least 24 hours
in advance.”

Activation of R—2303C would be
intermittent by NOTAM at least 24
hours in advance. Designation of R—
2303C is proposed to accommodate
hang gliding activities that occur just
outside of the southeastern corner of
existing R—2303B.
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The Proposal

The FAA is considering an
amendment to part 73 of the Federal
Aviation Regulations (14 CFR part 73) to
amend R—-2303A, R-2303B, and
establish R—2303C at Fort Huachuca,
AZ. The FAA published an earlier
NPRM concerning these restricted areas
onlJuly 21, 1994 (59 FR 37188). As a
result of comments received in response
to the NPRM, the FAA is considering
increasing the ceiling of the airport
exclusion and VFR access corridor at
the Libby AAF/Sierra Vista Municipal
Airport. R—2303A would be amended to
exclude from the restricted area the
airspace from the surface to 7,000 feet
MSL, within a 3-nautical-mile radius of
the Fort Huachuca/Libby AAF/Sierra
Vista Municipal Airport. The airspace
from the surface to 7,000 feet MSL
within 1-nautical-mile either side of
U.S. Highway 90 would also be
excluded. This would provide VFR
access to the airport when R—-2303A is
in use. Comments received in response
to the NPRM and this SNPRM will be
addressed in the final disposition of the
rule. The coordinates for this airspace
docket are based on North American
Datum 83. Section 73.23 of part 73 of
the Federal Aviation Regulations was
republished in FAA Order 7400.8B
dated March 9, 1994.

The FAA has determined that this
proposed regulation only involves an
established body of technical
regulations for which frequent and
routine amendments are necessary to
keep them operationally current. It,
therefore—(1) is not a ““significant
regulatory action” under Executive
Order 12866; (2) is not a “‘significant
rule” under DOT Regulatory Policies
and Procedures (44 FR 11034; February
26, 1979); and (3) does not warrant
preparation of a regulatory evaluation as
the anticipated impact is so minimal.
Since this is a routine matter that will
only affect air traffic procedures and air
navigation, it is certified that this rule,
when promulgated, will not have a
significant economic impact on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

Environmental Review

An environmental review of the
proposal will be conducted by the U.S.
Army and the FAA prior to an FAA
final decision on the proposal. The
results of the review will be addressed
in any subsequent rulemaking action.

List of Subjects in 14 CFR Part 73

Airspace, Navigation (air).

The Proposed Amendment

In consideration of the foregoing, the
Federal Aviation Administration
proposes to amend 14 CFR part 73 as
proposed in the Federal Register on July
21,1994, (59 FR 37188; July 21, 1994)
as follows:

PART 73—[AMENDED]

1. The authority citation for part 73 is
revised to read as follows:

Authority: 49 U.S.C. 40103, 40113, 40120;
E.O. 10854, 24 FR 9565, 3 CFR, 1959-1963
Comp., p. 389; 49 U.S.C. 106(g); 14 CFR
11.69.

2. Section 73.23 is amended as
follows:

§73.23 [Amended]

R-2303A Fort Huachuca, AZ [Revised]

Boundaries. Beginning at lat. 31°40'40" N.,
long. 110°11'02" W.; to lat. 31°34'00" N.,
long. 110°08'32" W.; to lat. 31°34'00" N.,
long. 110°22'02" W.; to lat. 31°33'00" N.,
long. 110°23'02" W.; to lat. 31°29'00" N.,
long. 110°23'02" W.; to lat. 31°29'00" N.,
long. 110°41'32" W.; to lat. 31°34'00" N.,
long. 110°43'32" W.; to lat. 31°38'30" N.,
long. 110°42'02" W.; to lat. 31°38'30" N.,
long. 110°39'32" W.; to lat. 31°41'00" N.,
long. 110°33'32" W.; to lat. 31°41'00" N.,
long. 110°12'02" W.; to the point of
beginning.

Altitudes. Surface to 15,000 feet MSL,
excluding the airspace from the surface to
7,000 feet MSL within a 3-nautical-mile
radius of the Fort Huachuca/Libby AAF/
Sierra Vista Municipal Airport, AZ, and
excluding the airspace from the surface to
7,000 feet MSL within 1-nautical-mile
either side of U.S. Highway 90.

Time of designation. Monday—Friday, 0700—
1600 local time; other times by NOTAM at
least 24 hours in advance.

Controlling agency. FAA, Albuquerque
ARTCC.

Using agency. U.S. Army Intelligence Center,
Fort Huachuca, AZ.

R—-2303B Fort Huachuca, AZ [Revised]

Boundaries. Beginning at lat. 31°45'00" N.,
long. 110°20'02" W.; to lat. 31°41'00""N.,
long. 110°12'02" W.; to lat. 31°40'40" N.,
long. 110°11'02" W.; to lat. 31°34'00"" N.,
long. 110°08'32" W.; to lat. 31°34'00" N.,
long. 110°22'02" W.; to lat. 31°33'00" N.,
long. 110°23'02" W.; to lat. 31°29'00" N.,
long. 110°23'02" W.; to lat. 31°29'00" N.,
long. 110°25'02" W.; to lat. 31°24'00" N.,
long. 110°25'02" W.; to lat. 31°24'00" N.,
long. 110°45'02" W.; to lat. 31°45'00" N.,
long. 110°45'52" W.; to the point of
beginning.

Altitudes. 8,000 feet MSL to FL 300,
excluding that airspace within R—2303A
when activated.

Time of designation. Monday-Friday, 0700—
1600 local time; other times by NOTAM at
least 24 hours in advance.

Controlling agency. FAA, Albuquerque
ARTCC.

Using agency, U.S. Army Intelligence Center,
Fort Huachuca, AZ.

R-2303C Fort Huachuca, AZ [New]

Boundaries. Beginning at lat. 31°35'00" N.,
long. 110°00'02" W.; to lat. 31°24'00"" N.,
long. 110°00'02" W.; to lat. 31°24'00" N.,
long. 110°25'02" W.; to lat. 31029'00" N.,
long. 110°25'02" W.; to lat. 31°29'00" N.,
long. 110°23'02" W.; to lat. 31°33'00"" N.,
long. 110°23'02" W.; to lat. 31°34'00" N.,
long. 110°22'02" W.; to lat. 31°34'00"" N.,
long. 110°08'32" W.; to lat. 31°40'40" N.,
long. 110°11'02" W.; to the point of
beginning.

Altitudes. 15,000 feet MSL to FL 300.

Time of designation. Intermittent by NOTAM

at least 24 hours in advance.

Controlling agency. FAA, Albuquerque
ARTCC. Using agency. U.S. Army
Intelligence Center, Fort Huachuca, AZ.
Issued in Washington, DC, on June 7, 1995.

Harold W. Becker,

Manager, Airspace—Rules and Aeronautical
Information Division.

[FR Doc. 95-14653 Filed 6-14-95; 8:45 am]
BILLING CODE 4910-13-U

14 CFR Part 73

[Airspace Docket No. 94—-AS0-18]
Proposed Establishment of Restricted
Areas, Camp Lejeune, NC

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking.

SUMMARY: This notice proposes the
establishment of restricted areas at
Camp Lejeune, NC. The United States
Marine Corps (USMC) has determined
that the existing ranges at Camp Lejeune
are inadequate to meet both current and
projected Marine Corps training
requirements. The proposed restricted
areas would accommodate an expansion
of the Camp Lejeune facilities to
improve range training capabilities.
DATES: Comments must be received on
or before July 31, 1995.

ADDRESSES: Send comments on the
proposal in triplicate to: Manager, Air
Traffic Division, ASO-500, Docket No.
94-AS0O-18, Federal Aviation
Administration, P.O. Box 20636,
Atlanta, GA 30320.

The official docket may be examined
in the Rules Docket, Office of the Chief
Counsel, Room 916, 800 Independence
Avenue SW., Washington, DC,
weekdays, except Federal holidays,
between 8:30 a.m. and 5 p.m.

An informal docket may also be
examined during normal business hours
at the office of the Regional Air Traffic
Division.

FOR FURTHER INFORMATION CONTACT: Paul
Gallant, Military Operations Program
Office (ATM-420), Office of Air Traffic
System Management, Federal Aviation
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Administration, 800 Independence
Avenue SW., Washington, DC 20591,
telephone: (202) 267-9361.

SUPPLEMENTARY INFORMATION:
Comments Invited

Interested parties are invited to
participate in this proposed rulemaking
by submitting such written data, views,
or arguments as they may desire.
Comments that provide the factual basis
supporting the views and suggestions
presented are particularly helpful in
developing reasoned regulatory
decisions on the proposal. Comments
are specifically invited on the overall
regulatory, aeronautical, economic,
environmental, and energy-related
aspects of the proposal.
Communications should identify the
airspace docket number and be
submitted in triplicate to the address
listed above. Commenters wishing the
FAA to acknowledge receipt of their
comments on this notice must submit
with those comments a self-addressed,
stamped postcard on which the
following statement is made:
“Comments to Airspace Docket No. 94—
ASO-18.” The postcard will be date/
time stamped and returned to the
commenter. Send comments on
environmental and land-use aspects to:
Commanding General, Operations,
MCAS, PSC Box 8011, Cherry Point, NC
28533, ATTN: Lt. Col. Clark. All
communications received on or before
the specified closing date for comments
will be considered before taking action
on the proposed rule. The proposal
contained in this notice may be changed
in light of comments received. All
comments submitted will be available
for examination in the Rules Docket
both before and after the closing date for
comments. A report summarizing each
substantive public contact with FAA
personnel concerned with this
rulemaking will be filed in the docket.

Availability of NPRM’s

Any person may obtain a copy of this
Notice of Proposed Rulemaking (NPRM)
by submitting a request to the Federal
Aviation Administration, Office of
Public Affairs, Attention: Public Inquiry
Center, APA-220, 800 Independence
Avenue SW., Washington, DC 20591, or
by calling (202) 267-3485.
Communications must identify the
notice number of this NPRM. Persons
interested in being placed on a mailing
list for future NPRM'’s should also
request a copy of Advisory Circular No.
11-2A, which describes the application
procedure.

The Proposal

The FAA is considering an
amendment to part 73 of the Federal
Aviation Regulations (14 CFR part 73) to
establish restricted areas at Camp
Lejeune, NC. The USMC requested that
the FAA establish these restricted areas
because the existing facilities at Camp
Lejeune do not have adequate firing
ranges, maneuver areas, and impact
areas to accommodate the expanded,
complex training requirements that have
evolved over the years. These
documented range shortfalls preclude
Camp Lejeune from satisfying a number
of basic Fleet Marine Force training
requirements, forcing the USMC to
conduct periodic, multi-million dollar
deployments of personnel and
equipment to other locations to
complete essential training events. The
proposed restricted areas are necessary
to accommodate the training facilities at
Camp Lejeune. The proposed restricted
areas would be designated over a
Government-purchased tract of land
contiguous to Camp Lejeune, known as
the Greater Sandy Run Area. The
restricted areas, designated R-5303 and
R-5304, would extend from the surface
up to but not including Flight Level (FL)
180. R-5303 and R-5304 would each be
subdivided vertically into three sections
(A, B, and C) to facilitate the real-time
activation of the restricted areas, and to
enable release of the airspace to
accommodate nonparticipating air
traffic. These subdivisions would be
configured as follows: R-5303A and R—
5304A would extend from the surface to
but not including 7,000 feet MSL; R—
5303B and R—5304B would extend from
7,000 feet MSL to but not including
10,000 feet MSL; and R-5303C and R—
5304C would extend from 10,000 feet
MSL to but not including FL 180. The
activities to be conducted in the
restricted areas would include the firing
of various surface weapons and air-
delivered ordnance. Aerial ordnance
delivery would be limited to helicopters
only. Most training activities would be
conducted in the lowest portion of the
restricted areas (i.e., R-5303A and R—
5304A, below 7,000 feet MSL). The
proposed time of designation for R—
5303A and R—5304A would be 0600 to
1800 local time, Monday through
Friday; with a provision for activation at
other times by a Notice To Airmen
(NOTAM) at least 6 hours in advance.
R-5303B, R—5303C, R-5304B, and R-
5304C would be activated by NOTAM at
least 6 hours in advance when required
for training. It is estimated that the
highest altitude strata of the restricted
areas would be required approximately
10 percent of the time. An estimated 75

percent of the total training activities
would take place during daylight hours.
On a yearly basis, it is projected that the
restricted areas would be used on 30- to
40-week nights. Training would also be
conducted on 30- to 40-weekend days,
which may include additional night-
time operations. Peak firing periods are
expected to occur between the hours of
0800-1600, Tuesday, Wednesday, and
Thursday; with March through October
projected as the peak firing months. The
proposed restricted areas were
configured to maximize training
flexibility, and to facilitate the
activation of only those portions of the
restricted areas actually needed for
training operations. The proposed
restricted areas would affect the
utilization of the segment of V-139
between Wilmington, NC (ILM) and
New Bern, NC (EWN). In order to
minimize the affect on air traffic
utilizing V—139, the restricted areas
would be subject to real-time activation
procedures. The lowest subareas (R—
5303A and R-5304A, extending from
the surface to but not including 7,000
feet MSL) would be the most frequently
used portions of the restricted areas.
Normally, V-139 above 7,000 feet MSL
would remain available for transit by
nonparticipating aircraft. Procedures for
real-time use of the restricted areas
would be specified in a joint-use letter
of procedure (LOP) between the using
agency and the appropriate ATC
facilities. The LOP also would include
provisions to give ATC priority for use
of the areas when necessary during
periods of severe weather, or other
emergency situations. The coordinates
for this airspace docket are based on
North American Datum 83. Section
73.53 of part 73 of the Federal Aviation
Regulations was republished in FAA
Order 7400.8B dated March 9, 1994.

The FAA has determined that this
proposed regulation only involves an
established body of technical
regulations for which frequent and
routine amendments are necessary to
keep them operationally current. It,
therefore—(1) is not a “‘significant
regulatory action” under Executive
Order 12866; (2) is not a ‘“‘significant
rule”” under DOT Regulatory Policies
and Procedures (44 FR 11034; February
26, 1979); and (3) does not warrant
preparation of a regulatory evaluation as
the anticipated impact is so minimal.
Since this is a routine matter that will
only affect air traffic procedures and air
navigation, it is certified that this rule,
when promulgated, will not have a
significant economic impact on a
substantial number of small entities
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under the criteria of the Regulatory
Flexibility Act.

Environmental Review

This proposal will be subjected to
appropriate environmental impact
analysis by the proponent and the FAA

prior to any FAA final regulatory action.

List of Subjects in 14 CFR Part 73
Airspace, Navigation (air).
The Proposed Amendment

In consideration of the foregoing, the
Federal Aviation Administration
proposes to amend 14 CFR part 73 as
follows:

PART 73—[AMENDED]

1. The authority citation for 14 CFR
part 73 continues to read as follows:

Authority: 49 U.S.C. 40103, 40113, 40120;
E.O. 10854, 24 FR 9565, 3 CFR, 1959-1963
Comp., p. 389; 49 U.S.C. 106(g); 14 CFR
11.69.

§73.53

2. Section 73.53 is amended as
follows:

R-5303A Camp Lejeune, NC [New]

Boundaries. Beginning at lat. 34°41'40" N.,
long. 77°33'09" W.; to lat. 34°39'16" N.,
long. 77°28'31" W.; to lat. 34°36'51" N.,
long. 77°29'01" W.; to lat. 34°36'13" N.,
long. 77°31'51" W.; to lat. 34°37'03" N.,
long. 77°35'25" W.; to lat. 34°38'49" N.,
long. 77°37'31" W.; to point of
beginning.

Designated altitudes. Surface to but not
including 7,000 feet MSL, excluding the
airspace 1,500 feet AGL and below within
a 3NM radius of Sky Manor Airport.

Time of designation. 0600-1800 Monday—
Friday; other times by NOTAM at least 6
hours in advance.

Controlling agency. USMC, Cherry Point
Approach Control.

Using agency. USMC, Commanding General,
U.S. Marine Corps Air Station, Cherry
Point, NC.

R-5303B Camp Lejeune, NC [New]

Boundaries. Beginning at lat. 34°41'40" N.,
long. 77°33'09" W.; to lat. 34°39'16" N.,
long. 77°28'31" W.; to lat. 34°36'51" N.,
long. 77°29'01" W.; to lat. 34°36'13" N.,
long. 77°31'51" W.; to lat. 34°37'03" N.,
long. 77°35'25" W.; to lat. 34°38'49" N.,
long. 77°37'31" W.; to point of
beginning.

Designated altitudes. 7,000 feet MSL to but

not including 10,000 feet MSL.

Time of designation. By NOTAM at least 6

hours in advance.
Controlling agency. USMC, Cherry Point
Approach Control.

Using agency. USMC, Commanding General,
U.S. Marine Corps Air Station, Cherry
Point, NC.

[Amended]

R-5303C Camp Lejeune, NC [New]

Boundaries. Beginning at lat. 34°41'40" N.,
long. 77°33'09" W.; to lat. 34°39'16" N.,
long. 77°28'31" W.; to lat. 34°36'51" N.,
long. 77°29'01" W.; to lat. 34°36'13"" N.,
long. 77°31'51" W.; to lat. 34°37'03" N.,
long. 77°35'25" W.; to lat. 34°38'49"" N.,
long. 77°37'31" W.; to point of
beginning.

Designated altitudes. 10,000 feet MSL to but

not including FL 180.

Time of designation. By NOTAM at least 6

hours in advance.
Controlling agency. FAA, Washington
ARTCC.

Using agency. USMC, Commanding General,
U.S. Marine Corps Air Station, Cherry
Point, NC.

R-5304A Camp Lejeune, NC [New]

Boundaries. Beginning at lat. 34°37'03" N.,
long. 77°35'25" W.; to lat. 34°36'13"" N.,
long. 77°31'51" W.; to lat. 34°36'51" N.,
long. 77°29'01" W.; to lat. 34°32'16" N.,
long. 77°30'13" W.; to lat. 34°29'43" N.,
long. 77°33'15" W.; to lat. 34°32'42"" N.,
long. 77°34'54" W.; to point of
beginning.

Designated altitudes. Surface to but not
including 7,000 feet MSL, excluding the
airspace 1,500 feet AGL and below within
a 3NM radius of Holly Ridge airport.

Time of designation. 0600-1800, Monday—
Friday; other times by NOTAM at least 6
hours in advance.

Controlling agency. USMC, Cherry Point
Approach Control.

Using agency. USMC, Commanding General,
U.S. Marine Corps Air Station, Cherry
Point, NC.

R-5304B Camp Lejeune, NC [New]

Boundaries. Beginning at lat. 34°37'03" N.,
long. 77°35'25" W.; to lat. 34°36'13"" N.,
long. 77°31'51" W.; to lat. 34°36'51" N.,
long. 77°29'01" W.; to lat. 34°32'16" N.,
long. 77°30'13" W.; to lat. 34°29'43" N.,
long. 77°33'15" W.; to lat. 34°32'42"" N.,
long. 77°34'54" W.; to point of
beginning.

Designated altitudes. 7,000 feet MSL to but

not including 10,000 feet MSL.

Time of designation. By NOTAM at least 6

hours in advance.
Controlling agency. USMC, Cherry Point
Approach Control.

Using agency. USMC, Commanding General,
U.S. Marine Corps Air Station, Cherry
Point, NC.

R-5304C Camp Lejeune, NC [New]

Boundaries. Beginning at lat. 34°37'03" N.,
long. 77°35'25" W.; to lat. 34°36'13" N.,
long. 77°31'51" W.; to lat. 34°36'51" N.,
long. 77°29'01" W.; to lat. 34°32'16" N.,
long. 77°30'13" W.; to lat. 34°29'43" N.,
long. 77°33'15" W.; to lat. 34°32'42" N.,
long. 77°34'54" W.; to point of
beginning.

Designated altitudes. 10,000 feet MSL to but

not including FL 180.

Time of designation. By NOTAM at least 6

hours in advance.

Controlling agency. FAA, Washington

ARTCC.

Using agency. USMC, Commanding General,
U.S. Marine Corps Air Station, Cherry
Point, NC.

Issued in Washington, DC, on June 7, 1995.
Harold W. Becker,

Manager, Airspace-Rules and Aeronautical
Information Division.

[FR Doc. 95-14656 Filed 6-14-95; 8:45 am]
BILLING CODE 4910-13-U

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

18 CFR Parts 141 and 388
[Docket No. RM95-9-000]

Real-Time Information Networks; Order
on Motions for Extension of Time for
Filing Preliminary Comments

May 26, 1995.

AGENCY: Federal Energy Regulatory
Commission, DOE.

ACTION: Order on motions for extension
of time for filing preliminary comments.

SUMMARY: On March 29, 1995, the
Federal Energy Regulatory Commission
issued a notice of technical conference
and request for comments (60 FR 17726,
Apr. 7, 1995) to announce a technical
conference to be scheduled at a later
date, and, in preparation for that
conference, to request comments on:
Whether real-time information networks
(RINS) or some other option is the best
method to ensure that potential
purchasers of transmission services
receive access to information to enable
them to obtain open access transmission
service on a non-discriminatory basis
from public utilities that own and/or
control facilities used for the
transmission of electric energy in
interstate commence; and what
standards should be adopted if the
Commission requires such public
utilities to institute RINS systems. By
this order, the Commission grants an
extension of time for filing preliminary
comments.

DATES: The time for filing preliminary
comments is extended to July 6, 1995.
ADDRESSES: Office of the Secretary, 825
North Capitol Street NE., Washington,
D.C. 20426.

FOR FURTHER INFORMATION CONTACT: Gary
D. Cohen, Office of the General Counsel,
Federal Energy Regulatory Commission,
825 North Capitol Street NE.,
Washington, D.C. 20426, (202) 208—
0321.

SUPPLEMENTARY INFORMATION:

Before Commissioners: Elizabeth Anne
Moler, Chair; Vicky A. Bailey, James J.
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Hoecker, William L. Massey, and Donald F.
Santa, Jr.

Introduction

For the reasons stated below, we will
allow a 30-day extension of time, until
July 6, 1995, for the filing of preliminary
comments in this proceeding.

Background

On March 29, 1995, the Commission
issued Real-Time Information Networks,
Notice of Technical Conference and
Request for Comments, 60 FR 17726
(Apr. 7, 1995), 70 FERC 161,360 (1995)
(Notice), that initiated this proceeding
and invited comments in preparation for
a forthcoming technical conference. The
Notice invited interested persons to file
preliminary comments on or before June
6, 1995, and to participate in a technical
conference where they can make oral
presentations on their positions.

On May 4, 1995, New England Power
Pool (NEPOOL) participants filed a
motion that requested a 60-day
extension, until August 7, 1995, for the
filing of comments in response to the
Notice. This same request was made in
a similar motion filed by members of the
Pennsylvania-New Jersey-Maryland
Interconnection (PJM) on May 5, 1995,
in a letter from the Northeast Power
Coordinating Council (NPCC) filed on
May 8, 1995, and in a joint motion by
the Edison Electric Institute (EEI) and
the American Public Power Association
(APPA) filed on May 19, 1995.
Additionally, the member systems of the
New York Power Pool filed a letter in
support of the NEPOOL request on May
16, 1995.

Discussion

We will allow a 30-day extension of
time—until July 6, 1995—to file
preliminary comments. In granting this
extension, we have balanced the nature
and complexity of the issues presented
and the efforts that interested persons
need to exert in order to respond to
these issues, against the need to take
final action in this proceeding no later
than the time that we take final action
on our notice of proposed rulemaking
on open access non-discriminatory
transmission service.l We emphasize
that the two proceedings need to run on
parallel tracks if we are to successfully
implement non-discriminatory open
access and minimize uncertainty to
utilities who will be required to comply

1See Promoting Wholesale Competition Through
Open Access Non-Discriminatory Transmission
Services by Public Utilities and Recovery of
Stranded Costs by Public Utilities and Transmitting
Utilities, Notice of Proposed Rulemaking and
Supplemental Notice of Proposed Rulemaking, 60
FR 17662 (Apr. 7, 1995), IV FERC Stats. & Regs. T
32,514 (1995).

with the Commission’s final
requirements in both proceedings. We
believe a 30-day extension of time
properly balances these competing
concerns.

Additionally, we emphasize that we
are requesting parties to file preliminary
comments. The Notice describes a
process—of which the preliminary
comments, now due on or before July 6,
1995, are just the first step. These
comments are being solicited to help the
Commission prepare for the forthcoming
technical conference, by identifying the
issues important to the participants,
how far along the participants are in
identifying possible means to
accomplish the Commission’s
objectives, or possible obstacles to
particular approaches that the
Commission needs to consider.
Following the technical conference,
there will be other opportunities for
participants to comment. Moreover,
participants will not be limited to the
issues, approaches, arguments, and
concerns that they present at this stage
of the proceeding. We fully expect that
participants’ recommendations may
change as the proceeding progresses.

We are now only at the beginning of
what we hope will be an iterative,
consensus-building process. Given the
important and complex work yet to be
done, it is imperative that we avoid any
additional delay at this early stage of the
process. We, therefore, will grant only a
30-day extension of time, and will deny
the requested 60-day extension of time.

The Commission Orders

The motions filed by NEPOOL, PJM,
EEI, APPA, and NPCC for extensions of
time to file comments are hereby
granted in part, to allow a 30-day
extension of time. All preliminary
comments will now be due on or before
July 6, 1995.

By the Commission.

Lois D. Cashell,

Secretary.

[FR Doc. 95-14662 Filed 6-14-95; 8:45 am]
BILLING CODE 6717-01-P

DEPARTMENT OF TRANSPORTATION

Saint Lawrence Seaway Development
Corporation

33 CFR Part 401

Seaway Regulations and Rules:
Miscellaneous Amendments

AGENCY: Saint Lawrence Seaway
Development Corporation, DOT.

ACTION: Notice of proposed rulemaking.

SUMMARY: The Saint Lawrence Seaway
Development Corporation and the St.
Lawrence Seaway Authority of Canada
publish joint Seaway Regulations. As a
result of discussions with the Authority,
it has been determined that a number of
existing regulations need to be amended
for clarification or simplification. In
addition, several substantive changes
are being proposed, specifically:
changing the maximum allowable beam
from 23.16 m (76 feet) to 23.8 m (78
feet), with certain, practical conditions
applied; reducing the security deposit
for certain vessels; and requiring
permanent fenders, with a phase-in
period. The first two of these proposals
are intended to encourage increased
usage of the Seaway while the third is
intended to increase the safety for both
the Corporation’s and the Authority’s
locks and the vessels transiting.

DATES: Any party wishing to present
views on the proposed amendments
may file comments with the Corporation
on or before July 17, 1995.

ADDRESSES: Send comments to Marc C.
Owen, Chief Counsel, Saint Lawrence
Seaway Development Corporation, 400
Seventh Street SW., Washington, DC
20590.

FOR FURTHER INFORMATION CONTACT:
Marc C. Owen, Chief Counsel, Saint
Lawrence Seaway Development
Corporation, 400 Seventh Street SW.,
Washington, DC 20590, (202) 366-6823.
SUPPLEMENTARY INFORMATION: As a result
of discussions with the Saint Lawrence
Seaway Authority of Canada, the Saint
Lawrence Seaway Development
Corporation proposes to amend the
Seaway Regulations and Rules in 33
CFR Part 401 as described in the
following summary.

Section 401.3, “Maximum vessel
dimensions”, would be amended by
revising paragraph (a), removing
paragraph (d)(1), and adding a new
paragraph (e) to change the maximum
allowable beam from 23.16 m (76 feet)
to 23.8 m (78 feet) and simplify the
approval process for vessels exceeding
23.2 m., with practical conditions
applied for such things as vessel
configuration and weather conditions.

Section 401.6, “Markings”, would be
amended by revising paragraphs (a) and
(b) to round off the length requirements
from 19.8 m to 20.0 m and from 117 m
to 110 m, respectively, for simplification
and consistency with the international
collision regulations. To alleviate safety
problems caused by portable fender
usage, §401.7, “Fenders”, would be
revised to require, as a rule, permanent
fenders of a specified type, with only
occasional deployment of portable
fenders allowed on a single transit basis,
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with a phase-in period until the
beginning of the 1997 navigation season
to ease transition.

Section 401.9, “‘Radiotelegraph
equipment”, would be amended by
revising paragraph (a) to round off the
length requirement for self-propelled
vessels from 19.8 m to 20.0 m for
simplification.

Section 401.10, “Mooring lines”,
would be amended by revising
paragraphs (b) and (c) to routinely allow
synthetic lines since vessels now use
them routinely and safely worldwide.

Section 401.13, “Hand lines”, would
be amended by revising paragraph (b) to
require hand lines to have a diameter of
between 12 and 20 mm and a minimum
length of 35 m with uniform thickness
throughout to avoid jamming on the car
haulers and bollards that has occurred
because of splicing of uneven pieces.

Section 401.26, “‘Security for tolls”,
would be amended by revising
paragraph (d) to reduce the security
required where a number of vessels, for
each of which a preclearance
application has been approved, are
owned or controlled by the same
individual or company and have the
same representative. Security for tolls
for these vessels would not be required
if every toll account received in the
preceding five years has been paid
within forty-five days after the vessel
enters the Seaway.

Section 401.42, ““Passing hand lines”,
would be amended by revising
paragraph (a)(1) to change “linesmen”
to “linehandlers” for gender neutrality.

Section 401.43, ““Mooring table”,
would be amended by deleting the
unnecessary references to specific
locations for simplification.

Section 401.45, “Emergency
procedure’’, would be amended to
requiring the Master to be responsible
for giving the signal in an emergency
upon entering the locks to make the
practice consistent in both Canadian
and U.S. locks and, for safety purposes,
by requiring mooring lines to be put out
as quickly as possible.

Section 401.52,**Limit of approach to
a bridge”, would be amended by
revising paragraph (b) to change
“*Caughnawaga” to **Kahnawake”, as it
is now commonly known.

Section 401.64, “‘Calling in”’, would
be amended by revising paragraph (e) to
make the master solely responsible
because it is his or hers, not the pilot’s
responsibility.

Section 401.65,“Communication—
ports, docks, and anchorages”, would be
amended by revising paragraph (a)(1) to
round off 0.87 of a nautical mile to 1
nautical mile for simplification and by
removing that part of paragraph (c) that

refers to dangerous cargo reporting and
placing its substance in §401.66, which
is a more appropriate location.

Section 401.66, “‘Applicable laws”,
would be amended by redesignating the
current text as paragraph (a) and adding
a new paragraph (b), which would be
the text removed from § 401.65(c)
amended to change the dangerous cargo
reporting and filing requirements to
reflect the practice instituted by the
Canadian Authority under Seaway
Notice No. 2 of 1993.

Section 401.71, “‘Signals—explosive
or hazardous cargo vessels”, would be
amended by deleting paragraph (b) and
revising current paragraph (a) to
combine the requirements for explosive
and hazardous vessels into one to be
consistent with the international
collision regulations.

Section 401.72, “Reporting—
explosive and hazardous cargo vessels”,
would be amended by adding new
paragraphs (e), (f), (g), and (h) to require
certain information on load plans
concerning dangerous cargo to ensure
enhanced safety, reflecting the practice
instituted by the Authority under
Seaway Notice No. 2 of 1993.

Section 401.75, “Payment of tolls”,
would be amended to provide that every
toll invoice shall be paid in Canadian or
American funds within forty-five days
after the vessel enters the Seaway and
any adjustment of the amount payable
shall be provided for in a subsequent
invoice, which is consistent with the
proposed new policy on reduced
security as proposed for §401.26(d).

Section 401.84, “Reporting of
impairment or other hazard by vessels
transiting within the Seaway’’, would be
amended by revising paragraph (c) to
reflect that the reporting requirements
cover the equipment listed in Schedule
I as well.

Section 401.89, “Transit refused”,
would be amended by revising
paragraph (a)(1) to transit refusal may be
based upon the equipment requirements
in Schedule | as well when transiting
Canadian waters.

Section 401.91, “Removal of
obstructions”, would be amended to
remove the words “‘take such action
* * * 35 the Corporation or the
Authority deem necessary” as
superfluous.

Section 401.94, “‘Keeping copy of
regulations”, would be amended to
require that, in addition to a copy of the
Regulations, a copy of the vessel’s latest
Ship Inspection Report, and Seaway
Notices for the navigation year shall be
kept on board each vessel, which
reflects the routine requirement for this
documentation for inspection and
reference purposes.

Schedule I, “VESSELS TRANSITING
U.S. WATERS”, would be amended by
revising paragraph (d)(3) to require, for
each vessel with a fixed propeller, a
table of shaft revolutions per minute, for
a representative range of speeds, and a
notice showing any critical range of
revolutions at which the engine
designers recommend that the engine
not be operated on a continuous basis
because this information is necessary for
officers or pilots having conduct of the
vessel.

Schedule Il, “Table of Speeds’, would
be amended by revising item 4 to reduce
the allowable speeds in the area
covered, by revising item 6 to reduce the
allowable speeds the area covered and
include the areas now covered by items
7 through 10 under item 6’s allowable
speed limits to eliminate varying speed
areas, reduce speeding violations, and
reduce vessel wake damages. Current
items 7 through 10 would be removed
and current items 11 through 15 would
be renumbered accordingly.

Appendix I, “Vessel Dimensions”,
would be amended by revising the
second undesignated paragraph after
paragraph (b) to round off “23.16 m” to
*23.2 m” for simplification and
conformity with the proposed
amendment to §401.3.

Regulatory Evaluation

This proposed regulation involves a
foreign affairs function of the United
States, and therefore, Executive Order
12866 does not apply. This proposed
regulation has also been evaluated
under the Department of
Transportation’s Regulatory Policies and
Procedures and the proposed regulation
is not considered significant under
those procedures and its economic
impact is expected to be so minimal that
a full economic evaluation is not
warranted.

Regulatory Flexibility Act
Determination

The Saint Lawrence Seaway
Development Corporation certifies that
this proposed regulation, if adopted,
would not have a significant economic
impact on a substantial number of small
entities. The St. Lawrence Seaway
Regulations and Rules primarily relate
to the activities of commercial users of
the Seaway, the vast majority of whom
are foreign vessel operators. Therefore,
any resulting costs will be borne mostly
by foreign vessels.

Environmental Impact

This proposed regulation does not
require an environmental impact
statement under the National
Environmental Policy Act (49 U.S.C.
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4321, et seq.) because it is not a major
federal action significantly affecting the
quality of human environment.

Federalism

The Corporation has analyzed this
proposal under the principles and
criteria in Executive Order 12612 and
has determined that this proposal does
not have sufficient federalism
implications to warrant the preparation
of a Federalism Assessment.

List of Subjects in 33 CFR Part 401

Hazardous materials transportation,
Navigation (water), Radio reporting and
record keeping requirements, Vessels,
Waterways.

Accordingly, the Saint Lawrence
Seaway Development Corporation
proposes to amend Part 401—Seaway
Regulations and Rules (33 CFR part 401)
as follows:

PART 401—[AMENDED]

1. The authority citation for part 401
continues to read as follows:

Authority: 68 Stat. 93-96 (33 U.S.C. 981
990), as amended; Sec. 104, Pub. L. 92-340,
86 Stat 424 (49 CFR 1.50a) (37 FR 21943),
unless otherwise noted.

2. Section 401.3 would be amended
by revising paragraphs (a) and (d) and
adding a new paragraph (e) to read as
follows:

§401.3 Maximum vessel dimensions.

(a) Subject to paragraph (e) of this
section, no vessel of more than 222.5 m
in overall length or 23.8 m in extreme
breadth shall transit.

* * * * *

(d) No vessel’s hull or superstructure
when alongside a lock wall shall extend
beyond the limits of the lock wall, as
illustrated in Appendix | of this part.

(e) A vessel having a beam width in
excess of 23.2 m and having dimensions
that do not exceed the limits set out in
the block diagram in Appendix | of this
part:

(1) Shall, upon application to the
Authority, be considered for transit after
review of the vessels drawings; and

(2) If accepted, shall transit in
accordance with directions issued by
the Authority or Corporation.

3. Section 401.6 would be amended
by revising paragraphs (a) and (b) to
read as follows:

§401.6 Markings.

(a) Vessels of more than 20.0 m in
overall length shall be correctly and
distinctly marked and equipped with
draft markings on both sides at the bow
and stern.

(b) In addition to the markings
required by paragraph (a) of this section,

vessels of more than 110 m in overall
length shall be marked on both sides
with midship draft markings.
* * * * *

4. Section 401.7 would be revised to
read as follows:

§401.7 Fenders.

(a) Where any structural part of a
vessel protrudes so as to endanger
Seaway installations, the vessel shall be
equipped with fenders—

(1) That are made of steel, hardwood,
or teflon or a combination of two or all
of these materials, are of a thickness not
exceeding 15 centimeters, with well
tapered ends, and are located along the
hull, close to the main deck level; and

(2) That by no later than the beginning
of the 1997 navigation season are
permanently attached to the vessel,
except that portable fenders, other than
rope hawsers, are allowed for a single
transit basis if the portable fenders are—

(i) Made of a material that will float;
and

(ii) Securely fastened and suspended
from the vessel in a horizontal position
by a steel cable or a fiber rope in such
a way that they can be raised or lowered
in a manner that does not damage
Seaway installations.

5. Section 401.9 would be amended
by revising paragraph (a) to read as
follows:

§401.9 Radiotelephone equipment.

(a) Self-propelled vessels, other than
pleasure craft of less than 20.0 m in
overall length, shall be equipped with
VHF (very high frequency)
radiotelephone equipment.

* * * * *

6. Section 401.10 would be amended
by revising paragraphs (b) and (c) to
read as follows:

§401.10 Mooring lines.

* * * * *

(b) Unless otherwise permitted by an
officer, only wire rope mooring lines
with a breaking strength that complies
with the minimum specifications set out
in the table in this section shall be used
for securing a vessel in lock chambers.

(c) Synthetic lines may be used for
mooring at approach walls, tie-up walls
and docks within the Seaway.

* * * * *

7. Section 401.13 would be amended
by revising paragraph (b) to read as
follows:

8401.13 Hand lines.
* * * * *

(b) be of uniform thickness and have
a diameter of not less than 12 mm and
not more than 20 mm and a minimum
length of 35 m.

8. Section 401.26 would be amended
by revising paragraph (d) to read as
follows:

§401.26 Security for tolls.
* * * * *

(d) Notwithstanding paragraph (c) of
this section, where a number of vessels,
for each of which a preclearance has
been given, are owned or controlled by
the same individual or company and
have the same representative, the
security for tolls is not required if the
individual, company, or representative
has paid every toll account received in
the preceding five years within the
period set out in §401.75.

* * * * *

9. Paragraphs (a)(1) and (2) of section
401.42 would be amended by removing
the word “linesmen” and adding, in its
place, the word ““linehandlers”.

10. Section 401.43 would be amended
by revising the introductory text as
follows:

§401.43 Mooring table.

Unless otherwise directed by an
officer, vessels passing through the
locks shall moor at the side of the tie-
up wall or lock as shown in the table to
this section.

* * * * *

11. Section 401.45 would be revised

to read as follows:

§401.45 Emergency procedure.

When the speed of a vessel entering
a lock chamber has to be checked in an
emergency, a signal consisting of five
blasts on a horn shall be given by the
master and all mooring lines shall be
put out as quickly as possible.

§401.52 [Amended]

12. Paragraph (b) of §401.52 would be
amended by removing the word
“Caughnawaga” and adding, in its
place, the word ““Kahnawake”.

§401.64 [Amended]

13. Paragraph (e) of §401.64 would be
amended by removing the words “or
pilot”.

14. Section 401.65 would be amended
by revising paragraphs (a)(1) and (2) and
paragraph (c) to read as follows:

§401.65 Communication—ports, docks
and anchorages.

a * X X

(1) For the lake ports of Toronto and
Hamilton, 1 nautical mile outside the
harbor limits; and

(2) For other lake ports, when crossing
the harbor entrance.
* * * * *

(c) Every vessel departing from a port,
dock or anchorage, shall report to the
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appropriate Seaway station its
destination and the expected time of
arrival at the next check point.

15. Section 401.66 would be amended
by redesignating the current text as
paragraph (a) and adding a new
paragraph (b) to read as follows:

§401.66 Applicable laws.
* * * * *

(b) Every vessel carrying dangerous
cargo, as described in §8401.66 through
401.73, and all tankers carrying liquid
cargo in bulk, shall, before transiting
any part of the Seaway, file with the
Corporation and the Authority a copy of
the current load plan as described in

§401.72(e). )
16. Section 401.71 would be revised

to read as follows:

§401.71 Signals—explosive or hazardous
cargo vessels.

An explosive or hazardous cargo
vessel shall display at the masthead or
at an equivalent conspicuous position a

“B” flag.
17. Section 401.72 would be amended

by adding new paragraphs (e), (f), (g),
and (h) to read as follows:

§401.72 Reporting—explosive and

hazardous cargo vessels.
* * * * *

(e) Every vessel carrying dangerous
cargo, as defined in §401.66, and all
tankers carrying liquid cargo in bulk
shall, before transiting any part of the
Seaway, file with the Corporation and
the Authority a copy of the current load
plan that includes the following
information:

(1) The name of the cargo, its IMO
class and UN number as set out in the
IMO Code, if applicable, or, if the cargo
is not classed by the IMO and does not
have a UN number, the words “NOT
CLASSED”;

(2) The weight in metric tonnes and
the stowage location of each
commodity;

(3) The approximate weight in metric
tonnes or the approximate volume in
cubic meters in each hold or tank;

(4) The flashpoint of the cargo, if
applicable; and

(5) The estimated date of entry into
the Seaway and the date and time that
the load plan was last issued or
amended.

(f) For tankers, the information
required under this section 401.72 shall
be detailed on a plan showing the
general layout of the tanks and, if a
tanker is so fitted, a midship cross-
section showing double bottom tanks
and ballast side tanks.

(9) If a Material Safety Data Sheet
(MSDS) on a hazardous cargo that a
vessel is carrying is not available in a
Seaway Traffic Control Center, the
vessel shall provide one.

(h) Every vessel shall submit its load
plan to the nearest Seaway Traffic
Control Center and, if there are
subsequent changes in stowage
including loading and discharging
during a transit, the vessel shall submit
an updated plan before departing from
any port between St. Lambert and Long
Point.

18. Section 401.75 would be revised
to read as follows:

8§401.75 Payment of tolls.

Every toll invoice shall be paid in
Canadian or American funds, as
indicated on the invoice, within forty-
five days after the vessel enters the
Seaway, and any adjustment of the
amount payable shall be provided for in
a subsequent invoice.

19. Section 401.84 would be amended
by revising paragraph (c) to read as
follows:

§401.84 Reporting of impairment or other
hazard by vessels transiting within the

Seaway.
* * * * *

(c) Any malfunction on the vessel of
equipment required by §401.5 to 401.21
and subsections (e) through (j) of
Schedule | of subpart A of this part;

* * * * *

20. Section 401.89 would be amended
by revising paragraph (a)(1) to read as
follows:

SCHEDULE ||.—TABLE OF SPEEDS 1

§401.89 Transit refused.

(a) * * *

(1) The vessel is not equipped in
accordance with §§8401.6 to 401.21 and
subsections (e) to (j) of Schedule | of
subpart A of this part when transiting
the Canadian waters of the Saint
Lawrence Seaway;

* * * * *

21. Section 401.91 would be revised

to read as follows:

§401.91 Removal of obstructions.

The Corporation or the Authority
may, at the owner’s expense, move any
vessel, cargo, or thing that obstructs or
hinders transit on any part of the
Seaway.

22. Section 401.94 would be revised
to read as follows:

§401.94 Keeping copy of regulations.

A copy of these regulations (subpart A
of Part 401), a copy of the vessel’s latest
Ship Inspection Report, and Seaway
Notices for the current navigation year
shall be kept on board every vessel in
transit.

Subpart A to Part 401 [Amended]

23. Schedule | to subpart A, part 401
would be amended by revising
paragraph (d)(3) to read as follows:

Schedule I—Vessels Transiting U.S.
Waters
* * * * *

(d) * * *

(3) For each vessel with a fixed
propeller, a table of shaft revolutions
per minute, for a representative range of
speeds, and a notice showing any
critical range of revolutions at which the
engine designers recommend that the
engine not be operated on a continuous
basis.

* * * * *

24. Schedule Il to subpart A, part 401
would be amended by removing items 7
through 10 and redesignating items 11
through 15 as new items 7 through 11
respectively, and by revising item 4 and
item 6 to read as follows:

Maximum speed over the
bottom, knots

From— To—
Col. 1l Col. IV
* * * * * * *
4. Lake St. Francis Buoy D3 .........cccccoviiiieniiciiiinicine Lake St. Francis Buoy D49 ........cccccceviiiieiiciiienic e 12 12
* * * * * * *
6. EiSeNhOWer LOCK .......covviiiiiiiieiieiiee e Deer Island Lt. 186 .......ccccceeriieiiieiiieiie e 11.5 10.5
* * * * * * *

1 Maximum speeds at which a vessel may travel in identified areas in both normal and high water conditions are set forth in this schedule. The
Corporation and the Authority will, from time to time, designate the set of speed limits which is in effect.
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25. Appendix | to subpart A, part 401
would be amended by revising the first
sentence of the second undesignated
paragraph after paragraph (b) to read as
follows:

Appendix I—Vessel Dimensions

* * * * *

The limits in the block diagram are
based on vessels with a maximum
allowable beam of 23.2 m. * * *

* * * * *

Issued at Washington, D.C. on June 6, 1995.

Saint Lawrence Seaway Development
Corporation.

Marc C. Owen,

Chief Counsel.

[FR Doc. 95-14366 Filed 6—-14-95; 8:45 am]
BILLING CODE 4910-61-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[AZ50-1-6966b; FRL-5187-9]

Clean Air Act Approval and
Promulgation of Title V, Section 507,
Small Business Stationary Source
Technical and Environmental
Compliance Assistance Program for
Arizona

AGENCY: Environmental Protection
Agency (EPA).

ACTION: Proposed rule.

SUMMARY: EPA is proposing to approve
revisions to the Arizona State
Implementation Plan (SIP) which
concern the Small Business Stationary
Source Technical and Environmental
Compliance Assistance Program
(PROGRAM).

The implementation plan was
submitted by the State to satisfy the
Federal mandate of the Clean Air Act
(CAA) to ensure that small businesses
have access to the technical assistance
and regulatory information necessary to
comply with the CAA. In the final rules
Section of this Federal Register, the
EPA is approving the state’s SIP revision
as a direct final rule without additional
proposal because the Agency views this
as a noncontroversial revision
amendment and anticipates no adverse
comments. A detailed rationale for this
approval is set forth in the direct final
rule. If no adverse comments are
received in response to this proposed
rule, no further activity is contemplated
in relation to this rule. If EPA receives
adverse comments, the direct final rule

will be withdrawn and all public
comments received will be addressed in
a subsequent final rule based on this
proposed rule. The EPA will not
institute a second comment period on
this document. Any parties interested in
commenting on this action should do so
at this time.

DATES: Comments on this proposed rule
must be received in writing by July 17,
1995.

ADDRESSES: Copies of the documents
relevant to this action are available for
public inspection during normal
business hours at the following
locations:

U.S. Environmental Protection Agency,
75 Hawthorne Street, San Francisco,
CA 94105

U.S. Environmental Protection Agency,

Air Docket 6102, 401 ““M”* Street, S.W.

Washington, D.C. 20460

Arizona Department of Environmental
Quiality, 3033 North Central Avenue,
Phoenix, Arizona 85012.

FOR FURTHER INFORMATION CONTACT: R.
Michael Stenburg, A-1, U.S.
Environmental Protection Agency, 75
Hawthorne Street, San Francisco, CA
94105, (415) 744-1102.

SUPPLEMENTARY INFORMATION: This
document concerns the Arizona Small
Business Stationary Source Technical
and Environmental Compliance
Assistance Program, submitted to EPA
on November 13, 1992 and February 1,
1995 by the Arizona Department of
Environmental Quality. For further
information, please see the information
provided in the Direct Final action
which is located in the Rules Section of
this Federal Register.

Authority: 42 U.S.C. 7401-7671q.
Dated: March 27, 1995.

Felicia Marcus,

Regional Administrator.

[FR Doc. 95-14626 Filed 6-14-95; 8:45 am]
BILLING CODE 6560-50-P

40 CFR Parts 52 and 81
[OH79-1-6970; FRL-5221-8]

Approval and Promulgation of
Implementation Plans and Designation
of Areas for Air Quality Planning
Purposes; Ohio

AGENCY: Environmental Protection
Agency (USEPA).

ACTION: Proposed rule.

SUMMARY: The Ohio Environmental
Protection Agency has requested the
redesignation of the Cleveland/Akron/

Lorain metropolitan area (consisting of
the Ohio counties of Lorain, Cuyahoga,
Lake, Ashtabula, Geauga, Medina,
Summit and Portage) from moderate
nonattainment to attainment for ozone.
Before the request can be approved
through final rulemaking, several State
Implementation Plan (SIP) revisions
must be approved. The USEPA is
rulemaking, or has rulemade, separately
on Ohio SIP revisions involving volatile
organic compounds (VOC) Reasonable
Available Control Technology (RACT)
rules, the 1990 Base-year Inventory, the
section 182(f) nitrogen oxides (NOx)
RACT waiver request, the 182(b)(1)
reasonable further progress plan, the
182(b)(4) inspection and maintenance
plan, and the attainment demonstration.
Upon final approval of the required plan
elements, the CAL nonattainment area
will have met all of the requirements for
redesignation specified under section
107(d)(3)(E). Therefore, the USEPA is
proposing approval of the redesignation
request and maintenance plan for the
CAL area of Ohio.

DATES: Comments on this redesignation
and on the proposed USEPA action
must be received by July 17, 1995.

ADDRESSES: Written comments should
be addressed to: William L. MacDowell,
Chief, Regulation Development Section,
Air Enforcement Branch (AE-17J),
United States Environmental Protection
Agency, 77 West Jackson Boulevard,
Chicago, Illinois 60604.

Copies of the State’s submittal and
other information are available for
inspection during normal business
hours at the following location.
Regulation Development Section, Air
Enforcement Branch (AE-17J), United
States Environmental Protection
Agency, Region 5, 77 West Jackson
Boulevard, Chicago, Illinois 60604.

FOR FURTHER INFORMATION CONTACT:
Randy Robinson, Air Enforcement
Branch, Regulation Development
Section (AE-17J), United States
Environmental Protection Agency,
Region 5, Chicago, Illinois 60604, (312)
353-6713.

SUPPLEMENTARY INFORMATION:
I. Summary of State Submittal

The Ohio Environmental Protection
Agency (OEPA) has requested the
redesignation of the Cleveland/Akron/
Lorain (CAL) area of Ohio (consisting of
the counties of Lorain, Ashtabula,
Cuyahoga, Geauga, Lake, Medina,
Portage, and Summit) from
nonattainment to attainment for ozone.
The USEPA received the request for
redesignation to attainment on
November 15, 1994.
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On November 15, 1990, the Clean Air
Act Amendments of 1990 (CAAA) were
enacted. Pursuant to Section
107(d)(4)(A), the CAL was designated as
a moderate 0zone nonattainment area.
As explained below, the CAL area had
been designated nonattainment prior to
the enactment of the 1990 CAAA. A
review of the CAL area redesignation
request is presented below.

I1. Redesignation Review Criteria

The Clean Air Act provides the
requirements for redesignating a
nonattainment area to attainment.
Specifically, Section 107(d)(3)(E)
provides for redesignation if: (i) The
Administrator determines that the area
has attained the National Ambient Air
Quality Standard (NAAQS); (ii) The
Administrator has fully approved the
applicable implementation plan for the
area under Section 110(k); (iii) The
Administrator determines that the
improvement in air quality is due to
permanent and enforceable reductions
in emissions resulting from
implementation of the applicable
implementation plan and applicable
Federal air pollutant control regulations
and other permanent and enforceable
reductions; (iv) The Administrator has
fully approved a maintenance plan for
the area as meeting the requirements of
Section 175(A); and (v) The State
containing such area has met all
requirements applicable to the area
under Section 110 and Part D.

The USEPA provided guidance on
redesignation in the General Preamble
for the Implementation of Title | of the
Clean Air Act Amendments of 1990, 57
FR 13498 (April 16, 1992),
supplemented at 57 FR 18070 (April 28,
1992). Three key memoranda provide
further guidance with respect to section
107(d)(3)(E) of the amended Act. The
first, dated September 4, 1992, was
issued by John Calcagni, Director, Air
Quality Management Division, Subject:
Procedures for Processing Requests to
Redesignate Areas to Attainment
(Calcagni Memorandum). The second,
dated September 17, 1993, was issued
by Michael Shapiro, Acting Assistant
Administrator for Air and Radiation,
Subject: State Implementation Plan (SIP)
Requirements for Areas Submitting
Requests for Redesignation to
Attainment of the Ozone and Carbon
Monoxide (CO) NAAQS on or after
November 15, 1992 (Shapiro
Memorandum). The third, dated
October 14, 1994, was issued by Mary
Nichols, Assistant Administrator for Air
and Radiation, Subject: Part D New
Source Review Requirements for Areas
Requesting Redesignation to Attainment
(Nichols Memorandum).

Analysis of CAL Area Redesignation
Request

A. The Area Must Have Attained the
Ozone National Ambient Air Quality
Standard (NAAQS)

For ozone, an area may be considered
attaining the NAAQS if there are no
violations, as determined in accordance
with 40 CFR 50.9, based on three
complete, consecutive calendar years of
quality assured monitoring data. The
data that are used should be the product
of ambient monitoring that is
representative of the area believed to
have the highest concentration. A
violation of the NAAQS occurs when
the annual average number of expected
daily exceedances is equal to or greater
than 1.05 at any site under
consideration. A daily exceedance
occurs when the maximum hourly
ozone concentration during a given day
exceeds 0.124 parts per million (ppm).
The data should be collected and
quality-assured in accordance with 40
CFR §58, and recorded in the
Aerometric Information Retrieval
System (AIRS). The monitors should
have remained at the same location for
the duration of the monitoring period
required for demonstrating attainment.

The OEPA submitted ozone
monitoring data from the CAL area for
the April through October ozone season
from 1976 to 1994. The majority of
recent exceedances occurred during
1988. To demonstrate monitored
attainment with the standard, the OEPA
submitted ozone air quality data for the
three most recent years, 1992 through
1994. This data has been quality assured
and is recorded in AIRS. No violations
were recorded during this three-year
time period.

The CAL moderate nonattainment
area contains ten monitors measuring
ambient concentrations of ozone. The
monitors and the number of
exceedances for 1992 through 1994 are
detailed in the technical support
document. The site with the greatest
number of expected exceedances for the
three year period is in Cuyahoga County
and has an annual average exceedance
value of 1.00. The only other
exceedance recorded during the three
year period was in 1994 at a monitor in
Medina County. This was a monitor that
was relocated in 1993 due to operational
problems. The CAL moderate
nonattainment area is currently
attaining the standard.

B. The Area Must Have a Fully
Approved State Implementation Plan
(SIP) Under Section 110(k)

The counties of the CAL moderate
nonattainment area were designated

nonattainment for ozone in March 1978,
based on monitored violations.
Additional monitored violations in 1983
caused USEPA to propose to disapprove
the nonattainment SIP submitted in
1982 by OEPA and to require a revised
SIP and attainment demonstration by
1987. Monitored violations occurred
again in the CAL area during the
summer of 1988.

The CAAA provided that any area
designated nonattainment as of
November 15, 1990, would remain
nonattainment and would be classified
in one of five categories, based on the
severity of the monitored design
concentration value. The CAL area was
classified as a moderate nonattainment
area and as a result was required to
submit a revised SIP which meets the
requirements of the Clean Air Act
Amendments and demonstrates
attainment with the ozone standards.

The Shapiro memorandum, cited
above, provides guidance on programs
that must be in the SIP before the
redesignation request can be approved.
The memorandum states that for
redesignation, the States must adopt and
provide for implementation of all the
programs that were due by the date of
the redesignation request. Exceptions to
this policy apply to only four program
areas: Basic inspection and
maintenance; annual updates of vehicle
miles traveled forecasts and annual
estimates of actual vehicle miles
traveled for Carbon Monoxide (CO)
nonattainment areas; nitrogen oxide
reasonably available control technology
(RACT), and small business assistance
programs.

Section E of this notice discusses the
requirements under section 110 and Part
D of Title 1 of the CAAA. As discussed
in that section, USEPA is rulemaking, or
has rulemade, separately on the Volatile
Organic Compounds (VOC) RACT rules,
the emissions inventory, NOx RACT
waiver, and I/M plan. Final approval of
the required submittals will provide the
area with a fully approved SIP at the
time of final rulemaking on the
redesignation request. The CAL area
was also required to submit a 15 percent
Rate of Progress Plan and an attainment
demonstration. However, a May 10,
1995, memorandum from John S. Seitz,
Director, Office of Air Quality Planning
and Standards, entitled ‘“‘Reasonable
Further Progress, Attainment
Demonstration, and Related
Requirements for Ozone Nonattainment
Areas Meeting the Ozone National
Ambient Air Quality Standard”, states
that upon a determination made by
USEPA that an area has attained the
NAAQS for ozone, that area need not
submit SIP revisions concerning
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reasonable further progress (15% plan)
and attainment demonstrations for as
long as the area continues to meet the
standard. It is expected that such a
determination will soon be made, in
separate rulemaking, for the CAL area.
If such a determination is made, the
final approval of the CAL redesignation
request will no longer be contingent
upon USEPA approval of the 15% plan
or the attainment demonstration.

C. The Improvement in Air Quality
Must Be Due to Permanent and
Enforceable Reductions in Emissions
Resulting From the SIP, Federal
Measures, and Other Permanent and
Enforceable Reductions

The State must be able to reasonably
attribute the improvement in air quality
to emission reductions which are
permanent and enforceable. To satisfy
this requirement, the State should
estimate the percent reduction from the
year that was used to determine the
design value for designation and
classification achieved from Federal
measures and control measures that
have been adopted and implemented by
the State. Emission rates, production
capacities and other information should
be used in the estimation. Sources
should be assumed to operate at
permitted or historic peak levels unless
evidence is presented that such an
assumption is unrealistic.

The OEPA submittal documents
reductions in emission from 1990 to
1993. The year 1988 was the year which
determined the design value and should
have been the year from which
reductions were calculated. This
comment was made to OEPA in a
January 6, 1995, letter from William L.
MacDowell, Section Chief, Regulation
Development Section, Region 5, to Mary
Cavin, Hearing Clerk, OEPA. The OEPA
responded that the result of using 1988
instead of 1990 as the base year would
be that a greater reduction of emissions
would have been calculated. The
USEPA agrees that the use of 1988 data
would not have affected the conclusion
that the reductions in emissions from
permanent and enforceable programs
have resulted in improved air quality in
the area and therefore accepts the
reductions as calculated.

The OEPA submittal states that the
1993 emissions inventory is reflective of
attainment conditions. The OEPA states
that the reductions in emissions from
the base year are achieved from the
implementation of two federal
programs; lower fuel volatility and the
Federal Motor Vehicle Control Program

(FMVCP). These programs are
permanent and federally enforceable.
The motor fuel volatility Phase |
standards became effective nationwide
in the summer of 1989, and established
a volatility limit in the CAL area of 10.5
pounds per square inch Reid Vapor
Pressure (RVP). The RVP was further
lowered in 1992 to 9.0 pounds per
square inch. The total reduction in
mobile source VOC emissions from 1990
to 1993 was 66 tons per day. These
reductions were quantified using the
MOBILE5A model.

From the years 1990 to 1993, point
source VOC emissions increased by 2.7
tpd, while area source emissions
decreased by 1.8 tpd. Area sources were
assumed to change, based on historical
population information as interpolated
by Bureau of Economic Analysis (BEA)
data for the years 1988 to 1995, on
industrial employment data, and on
gasoline sale trends. Point source
emissions for 1990 were developed from
reports submitted to the local air
agencies by facilities with actual
combined VOC emissions of 10 tons per
year or more. The following table shows
VOC emissions for area, point, and
mobile sources from 1990 to 1993.

1990 1993
Area (TPD) 147.7 145.9
Point 74.7 77.4
Mobile 248.4 182.3
Total ..oooeeeveennnnens 470.8 405.6

The State has shown that actual total
VOC emissions were reduced by 14
percent or about 65 tons per day from
1990 to 1993; due primarily to mobile
source reductions. Although the State
did not calculate reductions based on a
design year (i.e., 1988) emissions
inventory, the demonstration that was
submitted is adequate to show that
actual reductions of VOC emissions
have occurred in the area. The reduction
in emissions shown in the submittal has
been reasonably attributed to two
programs: lower fuel volatility and the
Federal Motor Vehicle Control Program.
Both of the programs result in
permanent and enforceable reductions
in VOC emissions, and, therefore, the
requirement of section 107(d)(3)(E)(iii)
is satisfied.

D. The Area Must Have a Fully
Approved Maintenance Plan Meeting
the Requirements of Section 175A

Section 175A of the CAA defines
requirements for maintenance plans.
The maintenance plan is a SIP element

which provides for maintenance of the
relevant NAAQS in the area for at least
10 years after redesignation. There are
five core provisions which the
maintenance plan should address: the
attainment inventory, maintenance
demonstration, monitoring network,
verification of continued attainment,
and a contingency plan. The attainment
inventory should identify the level of
emissions in the area which is sufficient
to attain the ozone NAAQS and should
include the emissions during the time
period associated with the monitoring
data showing attainment. Maintenance
is demonstrated by showing that future
emissions will not exceed the level of
the attainment inventory. Modeling may
also be used to show that the future
combination of sources and emission
rates will not cause a violation of the
NAAQS. The maintenance plan must
also provide for continued operation of
an appropriate air quality monitoring
network to verify the attainment status
of the area. The plan must indicate how
the State will track the progress of the
maintenance plan. Finally, the
maintenance plan must include
contingency measures to promptly
correct any violation of the ozone
NAAQS that occurs after redesignation
of the area to attainment.

Attainment Inventory

The CAL area submittal contained
inventories of 1990 actual VOC
emissions from stationary, area, and
mobile sources. The year 1990 was
selected as the base year and used to
project emissions to future years. The
1993 emissions inventory is considered
as the attainment year inventory
because no ozone violations have
occurred since 1991, and the 1993
projections were performed per USEPA
guidance. The approvability of the
emission inventories will be addressed
in a separate rulemaking. Final approval
of the CAL nonattainment region
emission inventories is needed before
the redesignation request can be
approved.

Maintenance Demonstration

The CAL area submittal shows
projected VOC, NOx, and CO emissions
from the 1990 base year for the years
1993, 1996, 2000, and 2006. The
projections show that the level of
emissions established for the attainment
year inventory will not be exceeded.
The following tables list the VOC and
NOx emissions for the base year, final
year and interim years.
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SUMMARY OF VOC EMISSIONS (TONS/DAY)

1990 Base | 1993 Attain | 1996 Proj. 2000 Proj. 2006 Proj.
4.7 77.4 80.2 84.1 90.5
147.7 145.9 144.6 143.0 140.6
MODIIE et 248.4 181.4 131.2 78.4 48.8
TOLAIS ittt 470.8 404.7 356.0 305.5 279.9
SUMMARY OF NOx Emissions (TONS/DAY)
1990 Base | 1993 Attain 1996 Pro;j. 2000 Proj. 2006 Proj.
POINT ettt 2447 242.6 240.0 236.0 232.3
55.1 54.7 54.4 54.1 53.2
176.6 159.9 142.2 95.57 75.4
TOLAIS .ottt 476.4 457.2 436.6 385.7 360.9

The OEPA is revising the base year
emission and projected year inventory
numbers in response to comments made
by USEPA. Although the revisions will
change the emission totals, the changes
are not expected to affect the results of
the maintenance demonstration. The
revised base year, attainment year, and
projected emissions will be presented in
the final rule.

Emission Projections

Projections of stationary source
emissions through the year 2006 were
developed based on data provided by
the Bureau of Economic Analysis (BEA),
United States Department of Commerce,
showing manufacturing earnings by
industry. An annual growth factor was
derived from this data and that growth
factor was used to determine future year
inventories. The base year inventory
was developed through reports
submitted by facilities with actual
combined VOC emissions of 10 tons per
year or more. The 1990 base year
inventory reflects tons per typical
summer day emissions as well as an 80
percent rule effectiveness assumption.

The area source emissions inventory
includes sources too small to be
handled individually in the point
source inventory. The emissions in the
area source inventory were reported in
tons per typical summer day.
Projections of area source emissions for
most source categories were based on
population data supplied by the Ohio
Data Users Center: Ohio Department of
Development. Some source categories
(such as degreasing operations,
construction and industrial equipment,
and auto painting/traffic lines) used
industrial employment, from BEA data,
as the growth indicator. State gasoline
consumption was used as a growth
indicator to project emissions from
gasoline distribution.

Mobile source emissions inventories
were generated by applying the
emission factors from USEPA’s
Mobile5A emissions model to the
projected Vehicle Miles Travelled
(VMT) in the CAL area counties. The
VMTs for the 1990 base year were based
on the TRANPLAN model, which
utilizes actual traffic counting. Forecasts
of VMTs to the year 2006 relied on the
development of future highway
networks, future forecasts of socio-
economic data, and travel patterns in
the CAL area. VMTs are projected to
increase 9.6 percent by the year 2006
from the 1990 base year. The mobile
source emissions budget for the year
2006 for VOC and NOx for purposes of
transportation conformity is 48.8 tons/
day and 75.4 tons/day, respectively.

Several programs account for the
significant reductions in mobile
emissions predicted through the year
2006. These programs, which are
Federally approved or in the process of
being approved, include the enhanced
inspection and maintenance, State Il
vapor recovery, on-board vapor
recovery, FMVCP, and lower fuel
volatility. Incorporation of enhanced
inspection and maintenance into the
Mobile5A modeling is initiated in 1996.
The Stage Il vapor recovery system
(VRS) is fully implemented and
Federally enforceable in 1995, while the
on-board vapor recovery system begins
in 1998. The on-board vapor recovery
system applies to the four possible
vehicle types; light duty gasoline, light
duty truck 1 and 2, and heavy duty
gasoline.

Monitoring Network

There are currently ten monitors
measuring ozone in the CAL area. The
monitors are operated by the local air
agencies and the data is recorded in
AIRS. The CAL local air agencies

commit to continue operating and
maintaining the ozone monitor network
consistent with the requirements of
Federal and State monitoring guidelines
in order to continue to verify the
attainment status of the area.

Contingency Plan

The contingency plan for the CAL
area contains three major components:
attainment tracking, contingency
measures to be implemented in the
event that a violation of the ozone
NAAQS occurs in the CAL area, and a
mechanism with which to trigger the
implementation of the contingency
measures.

Two methods of attainment tracking
will be utilized: (1) air quality
monitoring using the existing ozone
monitoring network, and (2) inventory
updates on a regular schedule.
Stationary, mobile, and area source
inventories will be updated at a
minimum of once every three years
beginning with 1996. Annual progress
reports will summarize available VOC
emissions data during years when area
and mobile source inventories are not
developed.

The contingency measures to be
considered for implementation are
listed below.

1. Lower Reid Vapor Pressure for
gasoline

2. Reformulated gasoline program

3. Broader geographic coverage of
existing regulations

4. Application of RACT on sources
covered by new control technology
guidelines issued in response to the
1990 Act Amendments

5. Application of RACT to smaller
existing sources

6. Implementation of one or more
transportation control measures
sufficient to achieve at least a 0.5
percent reduction in actual areawide
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VOC emissions. The transportation
control measures to be considered
would include: (1) Trip reductions
programs, including but not limited to
employer-based transportation
management programs, areawide
rideshare programs, work schedule
change, and telecommuting; (2) transit
improvements; (3) traffic flow
improvements; and (4) other measures

7. Alternative fuel programs for fleet
vehicle operations

8. Controls on consumer products
consistent with those adopted
elsewhere in the United States

9. VOC offsets for new or modified
major sources

10. VOC offsets for new or modified
minor sources

11. Increased ratio of VOC offsets
required for new sources

12. Requirement of VOC controls on
new minor sources.

Selection of one or more of the
contingency measures will be based on
various considerations including cost-
effectiveness, VOC reduction potential,
economic and social consideration, and
other factors the State determines to be
appropriate.

Consideration and selection of one or
more of the contingency measures will
take place in the event the ozone
NAAQS is violated in the CAL area.
Initially, the State, in cooperation with
NOACA, AMATS, and the local air
agencies, will conduct an analysis to
determine the level of control measures
needed to assure expedient future
attainment. If a subsequent violation of
the ozone NAAQS occurs after
implementation of the VOC control
measures, NOx RACT will be
implemented. Contingency measures
will be implemented according to the
following schedule:

Completion time after

Activity triggering event (mon-
itored violation)

Verify a violation has | 1 month.

occurred.
Identify VOC plan 3 months.

and submit sched-

ule for implementa-

tion.
Implement VOC con- | 12 months.

trol program.

Completion time after
second triggering
event/post VOC

control plan
Verify a violation has | 1 month.
occurred.
Submit schedule for 3 months.
implementation of
NOx RACT.
Implement NOx 18 months.
RACT.

Reformulated gasoline and low RVP
gasoline would not be able to be
implemented as contingency measures
by the State of Ohio unless the State
first requested and received from EPA a
waiver of Federal preemption under
section 211(c)(4) of the CAA. However,
in light of the State’s listing of other
potential contingency measures and the
State’s commitment to implement
contingency measures within 12 months
of a violation, the identification of
reformulated gasoline and low RVP
gasoline does not detract from the
approvability of the contingency plan.

The Ohio submittal adequately
addresses the five basic components
which comprise a maintenance plan
(attainment inventory, maintenance
demonstration, monitoring network,
verification of continued attainment,
and a contingency plan) and therefore,
satisfies the maintenance plan
requirement in section 107(d)(3)(E)(iv).

E. The Area Must Have Met All
Applicable Requirements Under Section
110 and Part D

Section 107(d)(3)(E) requires that, for
an area to be redesignated, an area must
have met all applicable requirements
under section 110 and Part D. The
USEPA interprets section 107(d)(3)(E)(v)
to mean that for a redesignation to be
approved, the State must have met all
requirements that applied to the subject
area prior to or at the time of the
submission of a complete redesignation
request. Requirements of the Act that
come due subsequently continue to be
applicable to the area at those later dates
(see section 175A(c)) and, if the
redesignation of the area is disapproved,
the State remains obligated to fulfill
those requirements.

Section 110: General Requirements for
Implementation Plans

Section 110(a)(2) of Title I of the
CAAA lists the elements to be included
in each SIP after adoption by the State
and reasonable notice and public
hearing. The elements include, but are
not limited to, provisions for
establishment and operation of
appropriate devices, methods, systems,
and procedures necessary to monitor
ambient air quality; implementation of a
permit program, provisions for Part C
(PSD) and D (NSR) permit programs,
criteria for stationary source emission
control measures, monitoring, and
reporting, provisions for modeling, and
provisions for public and local agency
participation. For purposes of
redesignation, the CAL area SIP was
reviewed to ensure that all requirements
under the amended Act were satisfied.
USEPA has determined that the CAL

area SIP is consistent with the
requirements of section 110 of the
amended Act.

Part D: General Provisions for
Nonattainment Areas

Before the CAL area may be
redesignated to attainment, it must have
fulfilled the applicable requirements of
part D. Under part D, an area’s
classification determines the
requirements to which it is subject.
Subpart 1 of part D sets forth the general
requirements applicable to all
nonattainment areas. Subpart 2 of part
D establishes additional requirements
for nonattainment areas classified under
table 1 of section 181(a). As described
in the General Preamble for the
Implementation of Title 1, specific
requirements of subpart 2 may override
subpart 1's general provisions (57 FR
13501 (April 16, 1992)). The CAL area
was classified as moderate. Therefore, in
order to be redesignated, the State must
meet the applicable requirements of
subpart 1 of part D—specifically section
172(c), as well as the applicable
requirements of subpart 2 of part D.

Section 172(c) Requirements

The State redesignation request for
the CAL area has satisfied all of the
relevant submittal requirements under
section 172(c) necessary for the area to
be redesignated to attainment. Some
components have not yet completed
regulatory review. Approval of all
required SIP revisions is necessary
before the redesignation request can be
approved. The reasonable further
progress (RFP) requirement under
section 172(c)(2) is defined as progress
that must be made toward attainment. In
accordance with the General Preamble
(57 FR 13564), this requirement is not
relevant because the CAL area has
already demonstrated monitored
attainment of the ozone NAAQS.
Likewise, because the area has already
attained the NAAQS, the contingency
measures required under section
172(c)(9) are not applicable.

Section 172(c)(3) requires submission
and approval of a comprehensive,
accurate, and current inventory of actual
emissions. The State has submitted such
an inventory under section 182(a)(1). It
is currently being reviewed for
approvability.

Section 172(c)(5) requires permits for
the construction and operation of new
and modified major stationary sources
anywhere in the nonattainment area.
The USEPA has determined that areas
being redesignated need not comply
with the requirement that a New Source
Review (NSR) program be approved
prior to redesignation provided that the
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area demonstrates maintenance of the
standard without part D NSR in effect.
The rationale for this view is described
in a memorandum from Mary Nichols,
Assistant Administrator for Air and
Radiation, dated October 14, 1994,
entitled “Part D New Source Review
Requirements for Areas Requesting
Redesignation to Attainment”. The State
of Ohio has demonstrated that the CAL
area will be able to maintain the
standard without part D NSR in effect,
and, therefore, the State need not have
a fully approved part D NSR program
prior to approval of the redesignation
request for the area. The State’s
Prevention of Significant Deterioration
(PSD) program will become effective in
the CAL area upon redesignation to
attainment.

Section 176 Conformity Plan
Provisions

Section 176(c) of the Act requires
States to revise their SIPs to establish
criteria and procedures to ensure that,
before they are taken, Federal actions
conform to the air quality planning
goals in the applicable State SIP. The
requirement to determine conformity
applies to transportation plans,
programs and projects developed,
funded or approved under Title 23
U.S.C. or the Federal Transit Act
(“transportation conformity”), as well as
to all other Federal actions (*‘general
conformity™).

The USEPA promulgated final
transportation conformity regulations on
November 24, 1993 (58 FR 62188) and
general conformity regulations on
November 30, 1993 (58 FR 63214).
Pursuant to section 51.396 of the
transportation conformity rule and
section 51.851 of the general conformity
rule, the State of Ohio is required to
submit a SIP revision containing
transportation conformity criteria and
procedures consistent with those
established in the Federal rule by
November 25, 1994, and November 30,
1994, respectively. Because the
redesignation request was submitted
before these SIP revisions came due,
they are not applicable requirements
under section 107(d)(3)(E)(v) and, thus,
do not affect approval of this
redesignation request.

Subpart 2 Section 182 Requirements

The CAL area is classified moderate
nonattainment; therefore, part D,
subpart 2, section 182(b) requirements
apply. In accordance with guidance
presented in the Shapiro memorandum,
the requirements which came due prior
to the submission of the request to
redesignate the CAL area must be fully
approved into the SIP before the request

to redesignate the area to attainment can
be approved. Those requirements are
discussed below:

(a) 1990 Base Year Inventory

The 1990 base year emission
inventory was due on November 15,
1992. It was submitted to USEPA on
March 14, 1994. USEPA is currently
reviewing the base year inventory.
Approval of the redesignation request is
contingent upon approval of the 1990
base year inventory.

(b) Emission Statements

The emission statements SIP was due
on November 15, 1992. It was submitted
to the USEPA on March 18, 1994. The
USEPA approved this SIP revision
through a direct final rulemaking action
published on October 13, 1994 (59 FR
51863). This approval became effective
on December 12, 1994.

(c) 15% Plan

The 15% Rate of Progress plan for
VOC reductions was required to be
submitted by November 15, 1993, and,
therefore, is applicable to the CAL
Moderate Nonattainment area. The 15%
plan was submitted to USEPA on March
14,1994, and is currently under review.
Additionally, an attainment
demonstration was required for the CAL
area which must show that the
reductions are adequate to show
attainment with the NAAQS by 1996.
The OEPA submitted an attainment
demonstration on March 14, 1994. It is
currently under review. However, as
mentioned previously, the May 10,
1995, memorandum from John S. Seitz
states that upon a determination made
by USEPA that an area has attained the
NAAQS for ozone, that area need not
submit SIP revisions concerning
reasonable further progress (15% plan)
and attainment demonstrations for as
long as the area continues to meet the
standard. It is expected that such a
determination will soon be made, in
separate rulemaking, for the CAL area.
If such a determination is made, the
final approval of the CAL redesignation
request will no longer be contingent
upon USEPA approval of the 15% plan
or the attainment demonstration.

(d) RACT Requirements

SIP revisions requiring RACT for
three classes of VOC sources are
required under section 182(b)(2). The
categories are:

(i) All sources covered by a CTG
document issued between November 15,
1990 and the date of attainment. The
USEPA has issued a CTG document in
which it lists 11 CTG’s that are planned
to be issued in accordance with section

183. The USEPA has also promulgated
a CTG document entitled ““Control of
Volatile Organic Compound Emissions
from Reactor Processes and Distillation
Operations Processes in the Synthetic
Organic Chemical Manufacturing
Industry”’, August 1993. However, the
CAL redesignation request was
submitted before the November 15, 1994
(57 FR 18070), due date for RACT rule
submission for the 11 CTG’s and the
March 23, 1995 (59 FR 13717), due date
for the more recent CTG. Therefore, this
requirement is not applicable.

(ii) All sources covered by a Control
Technology Guideline (CTG) issues
prior to November 15, 1990. The State
has stated that it has adopted rules
requiring RACT for sources for which a
CTG has been issued. A direct final rule
approving the revision was published
on March 23, 1995.

(iii) All other major non-CTG
stationary sources. The non-CTG rules
were due by November 15, 1992, and
apply to the Ohio submittal. The USEPA
is currently reviewing non-CTG rules
submitted by Ohio. Approval of the
redesignation request is contingent
upon approval of the non-CTG rules.

(e) Stage Il Vapor Recovery

Section 182(b)(3) requires States to
submit Stage Il rules. The Ohio Stage Il
rules were submitted as a SIP revision
onJune 7, 1993. On October 20, 1994,
the USEPA partially approved and
partially disapproved Ohio’s SIP
revision for implementation of Stage Il
(58 FR 52911). As stated in that
rulemaking action, with the exception of
paragraph 3745-21-09 (DDD)(5),
USEPA considers Ohio’s Stage Il
program to fully satisfy the criteria set
forth in the USEPA guidance document
for such programs entitled
“Enforcement Guidance for Stage Il
Vehicle Refueling Control Programs.”
Only those Stage Il provisions
previously approved by USEPA are part
of the CAL area maintenance plan.

The Shapiro Memorandum states that
once onboard regulations (FMVCP) are
promulgated, the Stage Il regulations are
no longer applicable for moderate ozone
nonattainment areas. The USEPA
promulgated onboard rules on April 6,
1994 (59 FR 16262), therefore, pursuant
to section 202(a)(6) of the CAAA, Stage
Il is no longer required. However, the
State has opted to include reductions in
VOCs from the Stage Il program as part
of the maintenance plan and the 15%
Rate of Progress plan.

(f) Vehicle Inspection and Maintenance
(/M)

The OEPA submitted the I/M rules on
May 26, 1994. The USEPA published a
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direct final rule approving the rules on
April 4, 1995. The direct final rule
becomes effective on June 3, 1995.

The legislation authorizing the State
to establish an 1/M program also allows
the State to implement an enhanced
I/M program into an area’s maintenance
plan. The State is including enhanced
I/M as a part of the maintenance plan
and 15% plan for all of the counties in
the CAL area except Ashtabula.
Ashtabula was excluded because it was
not required to have a vehicle I/M
program under the pre-1990 CAA.

(9) 1.15 to 1.0 Offset

Section 182(b)(5) requires all major
new sources or modifications in a
moderate nonattainment area to achieve
offsetting reductions of VOCs at a ratio
of at least 1.15 to 1.0. The Mary Nichols
memorandum states that areas being
redesignated need not comply with the
requirement that a NSR program be
approved prior to redesignation so as
they have an approved Prevention of
Significant Deterioration (PSD) SIP or
delegated PSD authority. The State has
demonstrated that maintenance can be
achieved without NSR offsets in effect,
therefore, this requirement is not
applicable. Upon redesignation to
attainment, the sources will become
subject to PSD requirements and offsets
will no longer apply. Emissions will
continue to be tracked on an annual
basis.

(h) NOx Requirement

Section 182(f) establishes NOx
requirements for ozone nonattainment
areas. However, it provides that these
requirements do not apply to an area if
the Administrator determines that NOx
reductions would not contribute to
attainment. The Administrator has
proposed such a determination for the
CAL nonattainment area as requested by
the State of Ohio (60 FR 3361). If the
NOx waiver is approved as a final rule,
the State of Ohio need not impose the
NOx control measures in section 182(f)
for the CAL area to be redesignated.
However, if the NOx waiver is not
approved, the NOx requirements must
be met for the area to be redesignated
from nonattainment to attainment. If a
violation is monitored in the CAL area,
the State has committed (as required) to
adopt and implement NOx RACT rules
as a contingency measure to be
implemented upon any violation of the
ozone NAAQS which occurs after initial
contingency measures are in place.

Transport of Ozone Precursors to
Downwind Areas

Preliminary modeling results utilizing
USEPA’s regional oxidant model (ROM)

indicate that ozone precursor emissions
from various States west of the ozone
transport region (OTR) in the
northeastern United States contribute to
increases in 0zone concentrations in the
OTR. The State of Ohio has provided
documentation that VOC and NOx
emissions in the CAL nonattainment
area are predicted to remain below
attainment levels for the next ten years.
Should emissions exceed attainment
levels, the contingency plan will be
triggered. In addition, eight years after
redesignation to attainment, Ohio is
required to submit a revision to the
maintenance plan which demonstrates
that the NAAQS will be maintained
until the year 2015. The USEPA is
currently developing policy which will
address long range impacts of ozone
transport. The USEPA is working with
the States and other organizations to
design and complete studies which
consider upwind sources and quantify
their impacts. The USEPA intends to
address the transport issue through
Section 110 based on a domain-wide
modeling analysis.

111. Proposed Rulemaking Action and
Solicitation of Public Comment

The State of Ohio has met the
submission requirements of the CAAA
for revising the Ohio ozone SIP. The
USEPA is proposing approval of the
redesignation of the CAL moderate
nonattainment area, consisting of the
counties of Ashtabula, Cuyahoga,
Geauga, Lake, Lorain, Medina, Portage,
and Summit, to attainment for ozone.
The USEPA is also proposing approval
of the maintenance plan into the ozone
SIP. As noted earlier, final approval of
the CAL area request is contingent upon
final approval of the required VOC
RACT rules, Ohio’s I/M SIP revision, the
15 percent Rate of Progress Plan, the
attainment demonstration, the CAL
base-year emissions inventory, and the
NOx waiver for the CAL area. However,
as mentioned above, publication of a
final rule determining that the CAL area
has attained the NAAQS for ozone will
remove the 15% plan and the
attainment demonstration as
requirements for final approval of the
request for redesignation to attainment
for ozone for the CAL area.

Public comments are solicited on
USEPA'’s proposed rulemaking action.
Public comments received by July 17,
1995 will be considered in the
development of USEPA'’s final
rulemaking action.

Nothing in this action should be
construed as permitting, allowing or
establishing a precedent for any future
request for revision to any SIP. Each
request for revision to any SIP shall be

considered separately in light of specific
technical, economic, and environmental
factors and in relation to relevant
statutory and regulatory requirements.

This action has been classified as a
Table 2 action by the Regional
Administrator under the procedures
published in the Federal Register on
January 19, 1989 (54 FR 2214-2225), as
revised by an October 4, 1993
memorandum from Michael H. Shapiro,
Acting Assistant Administrator for Air
and Radiation. The Office of
Management and Budget has exempted
this regulatory action from Executive
Order 12866 review.

Under the Regulatory Flexibility Act,
5 U.S.C. 600 et seq., USEPA must
prepare a regulatory flexibility analysis
assessing the impact of any proposed or
final rule on small entities (5 U.S.C. 603
and 604). Alternatively, USEPA may
certify that the rule will not have a
significant impact on a substantial
number of small entities. Small entities
include small businesses, small not-for-
profit enterprises, and government
entities with jurisdiction over
populations of less than 50,000.

SIP approvals under section 110 and
subchapter I, Part D of the CAA do not
create any new requirements, but
simply approve requirements that the
State is already imposing. Therefore,
because the federal SIP-approval does
not impose any new requirements, |
certify that it does not have a significant
impact on any small entities affected.
Moreover, due to the nature of the
federal-state relationship under the
CAA, preparation of a regulatory
flexibility analysis would constitute
federal inquiry into the economic
reasonableness of state action. The CAA
forbids EPA to base its actions
concerning SIPs on such grounds.
Union Electric Co. v. U.S. E.P.A., 427
U.S. 246, 256—66 (S.Ct. 1976); 42 U.S.C.
7410(a)(2).

Under Sections 202, 203, and 205 of
the Unfunded Mandates Reform Act of
1995 (Unfunded Mandates Act), signed
into law on March 22, 1995, USEPA
must undertake various actions in
association with proposed or final rules
that include a Federal mandate that may
result in estimated costs of $100 million
or more to the private sector, or to State,
local, or tribal governments in the
aggregate.

Through submission of the state
implementation plan or plan revisions
approved in this action, the State and
any affected local or tribal governments
have elected to adopt the program
provided for under section 175A of the
Clean Air Act. The rules and
commitments being proposed for
approval in this action may bind State,
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local and tribal governments to perform
certain actions and also may ultimately
lead to the private sector being required
to perform certain duties. To the extent
that the rules and commitments being
proposed for approval by this action
will impose or lead to the imposition of
any mandate upon the State, local or
tribal governments either as the owner
or operator of a source or as a regulator,
or would impose or lead to the
imposition of any mandate upon the
private sector, EPA’s action will impose
no new requirements; such sources are
already subject to these requirements
under State law. Accordingly, no
additional costs to State, local, or tribal
governments, or to the private sector,
result from this action. Therefore, the
USEPA has determined that this action
does not include a mandate that may
result in estimated costs of $100 million
or more to State, local, or tribal
governments in the aggregate or to the
private sector.

List of Subjects

40 CFR Part 52

Air pollution control, Nitrogen
dioxide, Ozone, Reporting and
recordkeeping requirements, Volatile
organic compounds.

40 CFR Part 81
Air pollution control.
Authority: 42 U.S.C. 7401-7671(q).
Dated: June 7, 1995.
Valdas V. Adamkus,
Regional Administrator.
[FR Doc. 95-14685 Filed 6—-14-95; 8:45 am]
BILLING CODE 6560-50-P

40 CFR Part 300
[FRL-5220-9]

National Oil and Hazardous
Substances Pollution Contingency
Plan; National Priorities List

AGENCY: Environmental Protection
Agency (EPA).

ACTION: Notice of intent to delete
flowood site from the National Priorities
List (NPL): Request for comments.

SUMMARY: EPA, Region IV (EPA)
announces its intent to delete the
Flowood Site from the NPL and requests
public comment on this proposed
action. The NPL constitutes Appendix B
of 40 CFR Part 300 which is the

National Oil and Hazardous Substances
Pollution Contingency Plan (NCP),
which EPA promulgated pursuant to
Section 105 of the Comprehensive
Environmental Response,
Compensation, and Liability Act of 1980

(CERCLA). EPA and the State of
Mississippi (State) have determined that
all appropriate CERCLA actions have
been implemented and that no further
cleanup by responsible parties is
appropriate. Moreover, EPA and the
state have determined that remedial
activities conducted at the site to date
have been protective of public health,
welfare, and the environment.

DATES: Comments concerning the
proposed deletion of this Site will be
accepted until July 17, 1995.

ADDRESSES: Comments may be mailed
to: Lt. Mark A. Marshall, USPHS,
Remedial Project Manager, South
Superfund Remedial Branch, Waste
Management Division, U.S.
Environmental Protection Agency,
Region 1V, 345 Courtland Street, NE.,
Atlanta, GA 30365.

Comprehensive information on this
Site is available through the EPA Region
IV public docket, which is located at
EPA’s Region IV office and is available
for viewing by appointment only from
9:00 a.m. to 4:00 p.m., Monday through
Friday, excluding holidays. Requests for
appointments or copies of the
background information from the
regional public docket should be
directed to the EPA Region IV Docket
Office.

The address for the Regional Docket
Office is: Ms. Debbie Jourdan, U.S.
Environmental Protection Agency,
Region 1V, 345 Courtland Street, NE.,
Atlanta, Georgia 30365, Telephone No.:
(404) 347-2930.

Background information from the
regional public docket is also available
for viewing at the Site information
repository located at the following
address: Pearl Public Library, 3470
Highway 80 East, Pearl, Mississippi
39208, telephone No.: (601) 932—-2562.
FOR FURTHER INFORMATION CONTACT: Lt.
Mark A. Marshall, USPHS, Remedial
Project Manager, U.S. Environmental
Protection Agency, Region 1V, 345
Courtland Street, NE., Atlanta, Georgia
30365, (404) 347-2643 ext. 6271.

SUPPLEMENTARY INFORMATION:

Table of Contents

I. Introduction

Il. NPL Deletion Criteria

I11. Deletion Procedures

IV. Basis for Intended Site Deletions

l. Introduction

EPA announces its intent to delete the
Flowood Site in Rankin County,
Mississippi from the National Priorities
List (NPL) which constitutes Appendix
B on the National Oil and Hazardous
Substances Pollution Contingency Plan
(NCP), and requests comments on this

proposed deletion. EPA identifies sites
that appear to present a significant risk
to public health, welfare, or the
environment and maintains the NPL as
the list of those sites. Sites on the NPL
may be the subject of remedial actions
financed by the Hazardous Substances
Superfund Response Trust Fund (Fund).
Pursuant to § 300.425(e)(3) of the NCP,
any site deleted from the NPL remains
eligible for Fund-financed Remedial
Actions in the event that conditions at
the site warrant such action. EPA will
accept comments concerning this Site
for thirty (30) calendar days after
publication of this notice in the Federal
Register.

Section Il of this notice explains the
criteria for the deletion of sites from the
NPL. Section Il discusses procedures
that EPA is using for this action. Section
IV discusses how the Site meets the
deletion criteria.

1. NPL Deletion Criteria

The NCP establishes the criteria that
the EPA uses to delete sites from the
NPL. In accordance with 40 CFR
300.425(e), releases may be deleted from
the NPL where no further response is
appropriate. In making this
determination, EPA will consider, in
consultation with the State, whether any
of the following criteria have been met:

(i) Responsible parties or other persons
have implemented all appropriate response
actions required; or

(ii) All appropriate Fund-financed
response under CERCLA has been
implemented, and no further response action
by responsible parties is appropriate; or

(iii) The remedial investigation has
determined that the release poses no
significant threat to public health or the
environment and, therefore, taking or
remedial measures is not appropriate.

Pursuant to § 300.425(e)(3) of the
NCP, any site deleted from the NPL
remains eligible for Fund-financed
Remedial Actions in the event that
conditions at the site warrant such
action.

I11. Deletion Procedures

EPA will accept and evaluate public
comments before making a final
decision to delete. Comments from the
local community may be the most
pertinent to deletion decisions. The
following procedures were used for the
intended deletion of this Site:

(1) EPA has recommended deletion and
has prepared the relevant documents.

(2) The State has concurred with the
deletion decision.

(3) A local notice has been published in
local newspapers and has been distributed to
appropriate federal, state, and local officials,
and other interested parties.
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(4) EPA has made all relevant documents
available in the Regional Office and local site
information repository.

Deletion of a site from the NPL does
not itself, create, alter, or revoke any
individual rights or obligations. The
NPL is designated primarily for
information purposes and to assist EPA
management. As mentioned in Section
Il of this Notice, 40 C.F.R. 300.425(e)(3)
states that deletion of a site from the
NPL does not preclude eligibility for
future Fund-financed response actions.

Any comments received during the
notice and comment period will be
evaluated before the final decision to
delete. EPA will prepare a
Responsiveness Summary, if necessary,
which will address any comments
received during the public comment
period.

A deletion occurs after the EPA
Region IV Regional Administrator
places a notice in the Federal Register.
The NPL will reflect any deletions in
the next final update. Public notices and
copies of the Responsiveness Summary
will be made available to local residents
by Region IV.

1V. Basis for Intended Site Deletion

The Flowood Superfund Site (““Site™)
is located in the town of Flowood,
Rankin County, Mississippi along
Highway 468 on the east side of the
Pearl River, east of Jackson, Mississippi.
The site encompasses approximately
225 acres and consists mostly of
wetlands and lowlands in the alluvial
plain of the Pearl River. The Site is
separated from the river by two levees.
Two manufacturing facilities have
operated at the Flowood site since the
1940’s or longer. The Continental Forest
Company owned the northern part of
the property from 1956 to 1983 when
the facility was purchased by the
present owner, the Stone Container
Corporation. The facility to the south,
currently the Rival Manufacturing
Company, has been used to manufacture
stoneware cooking pots since the 1970’s.
The past owner, The Marmon Group,
used the facility from the 1950’s through
the early 1970’s to manufacture ceramic
tiles. The United Gas Pipe Line
Company also owns a portion of the
Site. The Site consisted of wastewater
discharge areas and downstream areas
adjacent to the two manufacturing
facilities. The immediate area of the site
included a borrow pit (Lake Marie), a
canal used as a discharge area, and other
undeveloped land areas adjacent to the
plant sites.

State environmental officials became
aware of the presence of hazardous
substances in an on-site canal during a
routine industrial waste water

inspection in the fall of 1982. In January
1983, the state reported the Site to EPA.
EPA’s investigation indicated that soils
and sediments in five areas around the
Site contained lead: the slough/canal
area, the small drainage ditch, the wash
area, the drainage ditch/Lake Marie
area, and the cow pasture pond area. At
the request of the Mississippi
Department of Environmental Quality
(MDEQ), the Site was placed on the NPL
in September 1983. The Marmon Group
entered into a consent Agreement with
EPA in 1986 to conduct the Remedial
Investigation (RI) and Feasibility Study
(FS) for the site to determine the nature
and extent of lead contamination and
evaluated various remedial alternatives
to reduce any risks posed by the
contamination.

After reviewing the results of the RI/
FS, EPA selected a remedy to address
lead contamination at the Site and
issued a Record of Decision (ROD) for
the Site on September 30, 1988. The
selected remedy included the following
components: excavating and solidifying/
stabilizing 6,000 cubic yards of lead-
contaminated soils sediments; no
remedial action for groundwater;
backfilling treated materials into the
slough/canal area; covering, regrading,
and reseeding the area; and,
groundwater monitoring. EPA and the
Potentially Responsible Parties (PRP),
The Marmon Corporation, Rival
Manufacturing Company, United Gas
Pipe Line Company and Kiewit
Continental Inc. entered into a Consent
Decree in February 1990 for the PRP to
design and implement the cleanup
remedy. The PRP began remedial design
in February 1990 and EPA approved the
final design of the remedy on August 9,
1991.

Based on design data developed by
the PRP prior to the final design, EPA
found that changes to the selected
remedy were necessary. EPA
implemented an Explanation of
Significant Differences (ESD) in
September 1990 which included two
modifications to EPA’s selected remedy
based on treatability studies and
confirmatory sampling conducted
during the Remedial Design. The first
modification required a change in the
location of the on-site disposal area (the
Material Placement Area) due to the
discovery of additional volumes of
contaminated material in the Rival Plant
backyard and other areas. The
additional volumes required location of
a new on-site disposal area to
accommodate the volume. The second
modification required the use of an
interim measures waiver of Applicable
or Relevant and Appropriate
Requirements (ARARs) which

temporarily waives the RCRA
requirement that hazardous waste must
be contained in a Subtitle C facility.
This waiver was necessary because
treatability testing during the design
revealed that the treatment process
might not render the final product non-
RCRA characteristic until after a period
of time.

A community relations program was
implemented during the course of the
RI/FS. In June 1985, the community
relations plan was finalized. An
information repository was established
in June at the Pearl Public Library. A
press release providing an opportunity
for a public meeting and information on
the opening of the public comment
period was issued in May 1988. The
public comment for the proposed plan
was held from May 18, 1988 through
June 22, 1988. There was no public
meeting because the public did not
show an interest in having a public
meeting.

The Remedial Action objective for the
site was to eliminate potential health
hazards due to the presence of lead at
the Site. Current and potential routes of
exposure at the Site include ingestion of
contaminated soil, fish and groundwater
by humans and ingestion of
contaminated surface waters by cattle.
Based on the risks associated with
exposure to soil in the pathways
identified, a protective level of 500 mg/
kg of lead was established. Groundwater
sampling did not show impact to
groundwater for the waste material;
therefore, cleanup goals for the
groundwater were not established. EPA
determined that groundwater
monitoring in the stabilized material
placement area would measure the
effectiveness of the stabilization. The
remediation of the contaminated soil
and contaminated sediments to 500 mg/
kg would alleviate future impacts to
surface water.

The Remedial Design was approved
on August 9, 1991. As part of the design,
a treatability study was conducted. The
results of the treatability study are
contained in the Remedial Design
report.

Additional work was required for the
excavation of lake sediments in Lake
Marie; therefore, the completion of the
remedial construction activities were
implemented in two phases. On April 2,
1993, EPA, MDEQ, and the PRP
conducted a Prefinal Construction
Inspection for Phase | of the Remedial
Action. A Prefinal Inspection for the
Phase Il Remedial Action was
conducted on July 20, 1993. Neither the
Phase | nor Phase Il Prefinal Inspections
revealed any significant items remaining
to be completed or corrected.
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To prevent a future use of the
property which could disturb the
integrity of the containment of
contamination provided by the building
slabs, institutional controls have been
imposed on those areas of concern.
These institutional controls take the
form of deed restrictions which are in
addition to those imposed on the
Material Placement Area (MPA). These
deed restrictions will insure that the
remedy remains protective of human
health and the environment. Remedial
activities were conducted as planned.
No additional areas of contamination
were identified beyond the discovery of
contained contaminated soils beneath
structures in the Rival Back Yard (RBY)
and the expansion of other areas
containing lead contaminated soils and
sediments, and the sediments in Lake
Marie. The remedial action which was
finalized in accordance with the ROD
and the Consent Decree put into place
deed restrictions in the areas of concern
in the RBY and the Material Placement
Area.

The Remedial Design and the
Remedial Action were carefully
reviewed by EPA and MDEQ for
compliance with all requirements of the
ROD and with all applicable Quality
Assurance/Quality Control (QA/QC)
procedures and protocol.

All procedures and protocols
followed for soil and sediment sampling
analysis during the Post-remediation
verification sampling are documented in
the Post Remediation Verification
Sampling Plan. This sampling plan is
contained in the Construction
Management Plan dated May 8, 1992, as
was modified in the field. A Quality
Assurance Project Plan (QAPP) was
prepared, consistent with the
requirements of EPA’s Interim
Guidelines and Specifications for
preparing Quality Assurance Project
Plans (QAM-005/80), and in
conjunction with the design documents.
This QAPP was later modified and used
to implement the Remedial Action.

The QA/QC program utilized
throughout the Remedial Action was
acceptable and enabled EPA and MDEQ
to determine that the testing results
reported were accurate to the degree
needed to assure satisfactory execution
of the Remedial Action and consistent
with the ROD.

The verification sampling performed
across the site have indicated that all
cleanup levels have been achieved and
the construction was completed
consistent with the ROD and design
plans and specifications. Throughout
the construction, the U.S. Army Corps
of Engineers (COE) provided oversight
of the Remedial Action on behalf of

EPA. The COE conducted frequent
inspections of all site construction
activities and submitted written
monthly reports that described the
results of its inspections.

Laboratory results have indicated that
the remedy has achieved performance
standards and met the cleanup levels
established in the ROD. Interpretation of
this analytical data indicate that the
remedy has been constructed in
accordance with the Remedial Design
plans and specifications and is
achieving the primary purpose of
preventing human health risks from
contamination of on-site soils and
sediments.

As required by the Consent Decree
(CD), the Settling Parties submitted the
final Operation and Maintenance (O&M)
Plan to EPA on November 12, 1993. The
ROD requires that groundwater
monitoring be performed quarterly for
the first year. EPA will review the data
and a decision will be made on the
frequency of monitoring for the
subsequent years.

Four groundwater monitoring wells
were installed in and around the MPA.
These wells will be used to monitor the
long-term performance of the Material
Placement Area on the quality of the
groundwater. Samples from each
monitoring well will be collected and
analyzed for the lead (total lead).
Statistical analysis will be employed to
determine if the MPA is having an
adverse affect on the area groundwater.

In accordance with EPA guidance, a
five year review of this project is
necessary to ensure continued
protection of human health and the
environment. The statutory five-year
review will be conducted pursuant to
guidance contained in OSWER Directive
9355.7-02, Structure and Components
of the Five-Year Review. The five year
time frame began on June 22, 1992, the
Remedial Action contract award date.
Therefore, the five year review should
be completed on or before June 22,
1997.

EPA, with concurrence of the State,
has determined that all appropriate
Fund-financed responses under
CERCLA at the Site have been
completed, and that no further cleanup
by responsible parties is appropriate.
Therefore, it proposes to delete the Site
from the NPL and requests public
comments on the proposed deletion.

Dated: June 1, 1995.
Patrick M. Tobin,
Acting Regional Administrator.
[FR Doc. 95-14546 Filed 6-14-95; 8:45 am]
BILLING CODE 6560-50—P

FEDERAL EMERGENCY
MANAGEMENT AGENCY

44 CFR Part 65
RIN 3067-AC38

Review of Determinations for Required
Purchase of Flood Insurance

AGENCY: Federal Emergency
Management Agency (FEMA).

ACTION: Proposed rule.

SUMMARY: FEMA proposes to establish
the procedures and process for its
review of determinations of whether a
building or mobile home is located in an
identified Special Flood Hazard Area.
The review process will provide an
opportunity for borrowers and lenders
of loans secured by improved real estate
to resolve disputes regarding contested
determinations.

DATES: We invite your comments on this
proposed rule, which should be
submitted on or before August 14, 1995.
ADDRESSES: Please send written
comments to the Rules Docket Clerk,
Office of the General Counsel, Federal
Emergency Management Agency, 500 C
Street SW., Washington, DC 20472,
(facsimile) (202) 646—4536.

FOR FURTHER INFORMATION CONTACT:
Michael K. Buckley, P.E., Chief, Hazard
Identification Branch, Mitigation
Directorate, 500 C Street SW.,
Washington, DC 20472, (202) 646-2756,
(facsimile) (202) 646—-4596 (not toll-free
calls).

SUPPLEMENTARY INFORMATION: Section
102(e) of the Flood Disaster Protection
Act of 1973, as amended by the National
Flood Insurance Reform Act of 1994
(NFIRA) (42 U.S.C. 4012a(e)(3), states
that the borrower and lender for a loan
secured by improved real estate or a
mobile home may jointly request FEMA
to review a determination of whether
the building or mobile home is located
in an identified Special Flood Hazard
Area (SFHA). Within 45 days after
receiving the request, if all required
supporting technical information is
provided, FEMA would review the
determination and provide to the
borrower and the lender a letter stating,
based on the information supplied,
whether the building or mobile home is
in an identified Special Flood Hazard
Area. These procedures would be
available to the borrower and the lender
during the 45-day period after the
borrower is notified that flood insurance
is required. Only joint requests by both
the lender and the borrower (requests
accompanied by a letter signed by both
parties) would be accepted under these
procedures. Requests submitted more
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than 45 days after borrower notification
be not be reviewed and would be
returned.

Background

Section 102(b) of the Flood Disaster
Protection Act of 1973, as amended by
the National Flood Insurance Reform
Act of 1994 (NFIRA), 42 U.S.C.
4012a(b), requires that federally
regulated lending institutions and
federal agency lenders review the
National Flood Insurance Program
(NFIP) map for the community in which
they are contemplating making,
increasing, extending, or renewing any
loan secured by improved real estate to
determine whether the building or
mobile home is located in an identified
Special Flood Hazard Area, and if so,
require the purchase of flood insurance
for the building or mobile home. Section
524(e)(3)(A) of the NFIRA provides for
the borrower and lender jointly to
request that FEMA review the
determination. There may be cases in
which there is a disagreement regarding
the accuracy of a determination, and
this procedure will confirm or disprove
the accuracy of the original
determination. In many cases, a third
party performs these determinations for
lenders. The NFIRA states that a lender
may provide for the acquisition or
determination of information regarding
special flood hazards to be made by a
person other than the lender only to the
extent such person guarantees the
accuracy of the information. Because
lenders rely on information provided by
these third parties to ensure compliance
with mandatory flood insurance
purchase requirements, lenders have
ample incentives to ensure the quality
of this information. Therefore, FEMA
expects that these determinations would
be done correctly and FEMA'’s review of
these determinations will be necessary
only in unusual cases. If additional
information (such as a property survey)
becomes available after the initial
determination was performed, FEMA
would expect that this additional
information would be presented to the
party making the determination for
consideration before asking FEMA to
review the determination.

Standard Hazard Determination Form

As mandated by Section 528 of the
NFIRA (42 U.S.C. 4104b), FEMA is
developing a Standard Hazard
Determination Form to be used by all
regulated lenders and federal agency
lenders making flood hazard
determinations for improved property
used to secure loans. The Standard
Hazard Determination Form was
published as a proposed rule in the

Federal Register on April 7, 1995, 60 FR
17758. We propose that when the
borrower and lender ask FEMA to make
a flood hazard determination review,
they would provide to FEMA the
completed Standard Hazard
Determination Form together with all
other technical information used in
making the flood hazard determination.
After reviewing that technical
information, FEMA would issue a
written determination concurring with
or disagreeing with the original
determination, and stating whether the
National Flood Insurance Program map
indicates the subject building or mobile
home is in the SFHA.

Fee for Review by FEMA

FEMA would initiate cost recovery
procedures for its review of
determinations. This action would
reduce expenses to the flood insurance
policyholders and would contribute to
maintaining the NFIP as self-supporting.
We anticipate that a flat fee of $60
would cover a majority of the costs
associated with reviewing, recording,
processing, and dispatching FEMA
determinations. This fee would also
apply to a finding of insufficient
information. This fee would be
reviewed on an annual basis and would
be changed, if necessary, by publishing
a notice in the Federal Register.

Effect on Existing Letter of Map
Amendment (LOMA)/Letter of Map
Revision (LOMR) Procedures

The procedures proposed under this
part would not result in a revision to an
NFIP map and are not intended to
replace those procedures already
provided in 44 CFR Parts 65 and 70. If
additional technical data, such as
elevation information about the building
or mobile home, are provided with the
request for review of a determination,
FEMA would not automatically initiate
the LOMA or LOMR process for the
property. A request for a LOMA or
LOMR may be submitted at any time
and must be presented following the
procedures established under 44 CFR
parts 70 and 65 for those requests.

National Environmental Policy Act

This proposed rule would be
categorically excluded from the
requirements of 44 CFR part 10,
Environmental Consideration. No
environmental impact assessment has
been prepared.

Regulatory Flexibility Act

The Deputy Director certifies that this
rule would not have a significant
economic impact on a substantial
number of small entities in accordance

with the Regulatory Flexibility Act, 5
U.S.C. 601 et seq., because it would not
be expected (1) to have significant
secondary or incidental effects on a
substantial number of small entities, nor
(2) to create any additional burden on
small entities. Moreover, establishing a
procedure for FEMA'’s review of
determinations is required by the
National Flood Insurance Reform Act of
1994, 42 U.S.C. 4012a. A regulatory
flexibility analysis has not been
prepared.

Regulatory Planning and Review

This proposed rule would not be a
significant regulatory action under
Executive Order 12866 of September 30,
1994, Regulatory Planning and Review,
58 FR 51735. To the extent possible this
proposed rule adheres to the principles
of regulation as set forth in Executive
Order 12866. This proposed rule has not
been reviewed by the Office of
Management and Budget under the
provisions of Executive Order 12866.

Paperwork Reduction Act

This proposed rule would not involve
any collection of information for the
purposes of the Paperwork Reduction
Act.

Executive Order 12612, Federalism

This proposed rule would involve no
policies that have federalism
implications under Executive Order
12612, Federalism, dated October 26,
1987.

Executive Order 12778, Civil Justice
Reform

This proposed rule would meet the
applicable standards of section 2(b)(2) of
Executive Order 12778.

List of Subjects in 44 CFR Part 65

Flood insurance, Reporting and
recordkeeping requirements.

Accordingly, 44 CFR part 65 is
proposed to be amended to read as
follows:

PART 65—IDENTIFICATION AND
MAPPING OF SPECIAL HAZARD
AREAS

1. The authority citation for part 65 is
proposed to be revised to read as
follows:

Authority: 42 U.S.C. 4001 et seq.,
Reorganization Plan No. 3 of 1978, 43 FR
41943, 3 CFR, 1978 Comp., p. 329; E.O.
12127 of Mar. 31, 1979, 44 FR 19367, 3 CFR,
1979 Comp., p. 376.

2. Section 65.17 is proposed to be
added to read as follows:
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§65.17 Review of determinations.

This section describes the procedures
that shall be followed and the types of
information required by FEMA to
review a determination of whether a
building or mobile home is located
within an identified Special Flood
Hazard Area (SFHA).

(a) General Conditions. The borrower
and lender of a loan secured by
improved real estate or a mobile home
may jointly request that FEMA review a
determination that the building or
mobile home is located in an identified
SFHA.. Such a request must be
submitted within 45 days of the lender’s
notification to the borrower that the
building or mobile home is in the SFHA
and that flood insurance is required.
Such a request must be submitted
jointly by the lender and the borrower
and shall include the required fee and
technical information related to the
building or mobile home.

(b) Data and Other Requirements.
Items required for FEMA's review of a
determination shall include the
following:

(1) Payment of the required fee by
credit card, check, or money order,
payable in U.S. funds, to the National
Flood Insurance Fund;

(2) A request for FEMA'’s review of the
determination, signed by both the
borrower and the lender;

(3) A copy of the lender’s notification
to the borrower that the building or
mobile home is in an SFHA and that
flood insurance is required (the request
for review of the determination must be
postmarked within 45 days of borrower
notification);

(4) A completed Standard Hazard
Determination Form for the building or
mobile home, together with a legible
copy of all technical data used in
making the determination; and

(5) A copy of the effective Flood
Hazard Boundary Map (FHBM) or Flood
Insurance Rate Map (FIRM) panel for
the community in which the building or
mobile home is located, with the
building or mobile home location
indicated. Portions of the map panel
may be submitted but shall include the
area of the building or mobile home in
question together with the map panel
title block, including effective date, bar
scale, and north arrow.

(c) Review and Response by FEMA.
Within 45 days after receipt of a request
to review a determination, FEMA will
notify the applicants in writing of one
of the following:

(1) Request submitted more than 45
days after borrower notification; no
review will be performed and all
materials are being returned;

(2) Insufficient information was
received to review the determination;
therefore, the determination is upheld
until a complete submittal is received;
or

(3) The results of FEMA's review of
the determination, which shall include
the following:

(i) The name of the NFIP community
in which the building or mobile home
is located;

(ii) The property address or other
identification of the property and
building or mobile home to which the
determination applies;

(iii) The NFIP map panel number and
effective date upon which the
determination is based;

(iv) A statement indicating whether
the building or mobile home is within
the Special Flood Hazard Area;

(v) The time frame during which the
determination is effective (generally
until the next map revision occurs for
the map panel involved).

Dated: June 9, 1995.
Harvey G. Ryland,
Deputy Director.
[FR Doc. 95-14690 Filed 6-14-95; 8:45 am]
BILLING CODE 6718-03-P

DEPARTMENT OF THE INTERIOR
Fish and Wildlife Service

50 CFR Part 17
RIN 1018-AD 22

Endangered and Threatened Wildlife
and Plants; Reopening of the
Comment Period on Proposed Critical
Habitat Determination for Woundfin,
Virgin River Chub, and Virgin
Spinedace

AGENCY: Fish and Wildlife Service,
Interior.

ACTION: Proposed rule; notice of
reopening of the comment period.

SUMMARY: The Fish and Wildlife Service
(Service) provides notice that the
comment period is reopened on the
proposal to designate critical habitat for
woundfin (Plagopterus argentissimus)
and Virgin River chub (Gila seminuda =
G. robusta seminuda), two species of
fish federally listed as endangered
pursuant to the Endangered Species Act
(Act), and for Virgin spinedace
(Lepidomeda mollispinis mollispinis), a
species proposed for listing as
threatened under the Act. All three
species of fish are endemic to the Virgin
River Basin of southwestern Utah,
northwestern Arizona, and southeastern
Nevada. Comments received during the

entire comment period, April 5 to June
20, 1995, will be considered before
finalizing the designation of critical
habitat.

DATES: The comment period, which
originally closed on June 5, 1995, will
now close on June 20, 1995. The
comment period has been extended due
to several requests from the public.
ADDRESSES: Written comments and
materials concerning this proposal
should be sent to the Field Supervisor,
U.S. Fish and Wildlife Service, Salt
Lake City Field Office, 145 East 1300
South, Suite 404, Lincoln Plaza, Salt
Lake City, Utah 84115. Comments and
materials received will be available for
public inspection, by appointment,
during normal business hours at the
above address. Copies of comments and
materials received also will be available
for public inspection at the Washington
County Public Library in St. George,
Utah.

FOR FURTHER INFORMATION CONTACT:

Mr. Robert D. Williams, Assistant Field
Supervisor, at the abo